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l. The Secretary-General’s Internal Review Panel

1. On 22 June 2010 the United Nations’ (UN) Secretaeneral established a “Panel of

Experts on accountability in Sri Lanka” (Panel ofpErts) to advise him on accountability

during the final stages of the war in Sri Lankaadtdition to its conclusions regarding the need
for accountability for violations by the partiesthe conflict, the Panel of Experts also concluded
that there was a need for the UN to review its aations. On 12 April 2011, the Panel of
Experts presented its report to the Secretary-Gé&radong with a memorandum stating its view
that while many UN staff had distinguished themsslguring the final stages of the conflict,
some agencies and individuals had failed in theindates to protect people, had under-reported
Government violations, and suppressed reportiraytsfby their field staff. The memorandum
said that the UN “did not adequately invoke pritegoof human rights that are the foundation of
the UN but appeared instead to do what was negessavoid confrontation with the
government.” The memorandum described the failure to act by MarStates as a low mark

for the UN.

2. Inresponse, the Secretary-General establishedtemél Review Panel on UN actions in Sri
Lanka (the Panel) tasked with: (i) providing anmw&w and assessment of UN actions during
the final stages of the war in Sri Lanka and iterahath, particularly regarding the
implementation of its humanitarian and protecticanofates; (ii) assessing the contribution and
effectiveness of the UN system in responding toealating fighting and in supporting the
Secretary-General’s political engagement; (iintliying institutional and structural strengths
and weaknesses, and providing recommendationbdddN and its Member States in dealing
with similar situations; and (iv) making recommetidias on UN policies or guidelines
pertaining to protection and humanitarian respalisés, and on strengthening the system of
UN Country Teams (UNCTSs) and the capacity of thed#Na whole to respond effectively to
similar situations of escalated conflfcthe Panel began work in late April 2012 and sutedit
the present report to the Secretary-General ity &ovember 2012.

3. The Panel, set up at the Assistant Secretary-Ge#3&) level, was composed of a Head of
Panel, Charles Petrie, and three staff. It alsolingited additional ad hoc staffing from the UN
Secretariat and agencies. The Panel reviewed dy@0® documents, including UN internal
emails and correspondence with the Governmentidfé®ika, minutes of UN meetings, UN
public statements, publicly available reports by th\, civil society, and the Government of Sri
Lanka, video and photographs. The Panel met wtesentatives from the UN, Member States
and civil society, as well as with the Permanerri@sentative of Sri Lanka to the UN. The
Panel held periodic progress-review meetings wiReterence Group, representing the primary
UN entities (departments, agencies and programmesiyved in UN action in Sri Lanka. In
addition, the Panel asked several UN entities 81 discussions on the dilemmas that the UN
confronted in Sri Lanka, including balancing stdturity with other mandated responsibilities,
maintaining protection advocacy while also presenaccess, and engaging with Member

! Recommendation 4.B, Report of the Panel of Exp8itdarch 2011.
2 Memorandum of 12 April 2011 from the Panel of Entpéo the Secretary-General.
3
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States. The Panel also convened a one-day senfihahelevel current and former UN officials
to discuss systemic issues regarding the UN’s respto similar crises.

[l. The events and United Nations actions

4. This section of the report gives an overview ofréageA more detailed narrative is provided
in Annex lI.

A. Lead up to the final stages — 2002/2008

5. Over the past few decades, Sri Lanka’s historybess marked by political, social and
ethnic violence. Sri Lanka’s 21 million-strong pdgdion includes a large majority of Sinhalese,
as well as Tamils, Muslims, Burghers, Veddahs,a@hdr minority ethnic communities. In the
1970s and 1980s, tens of thousands of people, wfahgm youths, were killed in political
violence and conflict. The Government introducegidiation which limited the jurisdiction of
courts to check abuses. From the late 1970s, theradtion Tigers of Tamil Eelam (LTTE) had
begun fighting the Government with the aim of eksalng the state of Tamil Eelam in the north
and east of Sri LankhThe LTTE used violence to silence other Tamil gmyuand carried out
suicide bombings against military, political andiltan targets. During these decades, Sri Lanka
had one of the world’s highest rates of disappeaaby the State, as well as widespread cases
of unlawful killings and torture by both State amsh-State actors.

6. The last in a series of internationally suppor#drts to resolve the situation in Sri Lanka
took the form of the Norwegian-sponsored Febru@@22Cease Fire Agreement (CFA) and its
monitoring body the Sri Lanka Monitoring MissionL{8M). The CFA led to a reduction in
armed clashes between the main parties to theicomfbwever, the parties also used it to
consolidate and improve their positions, and CFé lamman rights violations persisteVithin

a 24-month period a series of developments chatigegolitical context, in favour of the
Government’s pursuit of a military, rather thanipcdl, solution to the conflict: (i) in March
2004, the Tamil Makkal Viduthalai Pulikal (TMVP)lgdrom the LTTE to ally itself with the
Government; (ii) the 2005 Presidential electiortatig of the Sri Lanka Freedom Party’s
candidate, Mahinda Rajapaksa, backed by a natgmalalition saw a shift towards a military
strategy; and (i) the LTTE’s continuing attacks on ciefis, combined with the post-
September 11 international consensus againstqabdléngagement with groups using terror
tactics, led to the LTTE’s increasing internatiopalitical isolation. Following the European
Union’s May 2006 declaration of the LTTE as a testoorganizatiofy the LTTE demanded that
monitors of EU nationality be removed from the SLM#éverely weakening the entity’s
capacity to monitor CFA breaches. The peace prdasstalled.

* The report of the Special Rapporteur on extrajatiisummary or arbitrary executions, mission tbl&nka 28
November to 6 December 2005 (E/CN.4/2006/53/Ad2i/5\Varch 2006).

® Annex IIl.A.1 (paras. 1-4).

® Report of the Special Rapporteur on extrajudisiammary or arbitrary executions, mission to Srika28
November to 6 December 2005 (E/CN.4/2006/53/Ad2i/5\Varch 2006).

" International Crisis Group — Sri Lanka : the fedlwf the peace process — 28 November 2006

8 Council of the European Union — Declaration byRmesidency on behalf of the European Union cotiegrn
listing of the LTTE as a terrorist group - 31 Maj0®



7. The same period, 2002 to 2008, saw repeated waby/N human rights actors about
violations, including alleged disappearances biesators, the Killing of civilians by the
Government and the LTTE and TMVP, and child reeneitt by the LTTE and TMVPThere
was also a warning that a major Government militdfgnsive would be launched in the Wanni
area of north Sri Lanka. Several reports were jgasm predicting events to come. The
Representative of the Secretary-General on the huighats of internally displaced persons
(RSG-IDPs) said in December 2007 “Important lessppdicable to future situations may be
drawn from the experience of mass displacementaass return in the East” and noted “The
campaign in the East saw repeated allegations tndides that civilians were targeted, used as
human shields, or prevented from fleeing hostditie[and] ... allegations of deliberate co-
location of military installations near civilian polations and indiscriminate shelling)”

8. UN reaction to this early warning was mixed. Frod®2 to 2007, a series of UN Special
Rapporteurs had advocated for the UN to establiaimaan rights operation in Sri Lanka, but
this was not achieved. In 2007 and 2008, the Deyant of Political Affairs (DPA) led several
processes of analysis on UN strategy. The resybtmigy and strategy documents attempted to
capture the situation and the response requiredoljéttives included: achieving a political
solution to the conflict; nominating a special eyvestablishing a human rights field presence;
and ensuring accountability for past human rigbtssas and violations of international
humanitarian law. In addition, in 2007, the UN BplCommitteé' considered the situation in
Sri Lanka. Subsequently the UN agreed on a straiébigh-level visits by senior UNHQ
officials who could present UN concerns and recomataéions: in 2007 alone Sri Lanka was
visited by the UN'’s senior official for humanitaniaffairs (the Under Secretary-General (USG)-
Humanitarian Affairs)’ and head of the Office for the Coordination of Hunitarian Affairs
(OCHA)), by the UN's senior human rights offici#h¢ head of the Office of the High
Commissioner for Human Rights (OHCHR), the USG-HarRéghts), and by the
Representative of the Secretary-General on the HURights of Internally Displaced Persons
(RSG-IDPs). However, the Government rejected mb#teproposed initiatives, including the
appeal by the USG-Human Rights for a field operatamd the UN had little success in
identifying alternative approach&$.

9. UNHQ leadership and coordination of the UN respdos& place through a number of
mechanisms. UN development engagement in countgl-fdanning processes was framed
through the UN Development Assistance Framework@AR) for the period 2008-2012, and
two Consolidated Humanitarian Appeals (CHAPS) tifiar years 2008 and 2009. Overall
coordination of UNHQ analysis and engagement orctisés in Sri Lanka was initially centred

in DPA, through an Assistant Secretary-General (AR(Btical Affairs), until this senior official
left the Department in 2008 and the Secretary-Gemgave the lead role to his own Chef de
Cabinet. As the situation deteriorated, leaderalip came from the USG-Humanitarian Affairs,
who conducted more visits to Sri Lanka than angodificial. At UNHQ Sri Lanka was on the

° Annex IIl.A.2 (paras. 6-7).

19 Report of the Representative of the Secretary-@éna the human rights of internally displacedspess, mission
to Sri Lanka 14 — 21 December 2007)Paragraphs dgam/HRC/8/6/Add.4; and Annex I11.A.2 and IIl.A.3

1 The Policy Committee is the UN Secretariat’s nsestior decision-making mechanism, and it is chainethe
Secretary-General and its members are the heddN sElected departments, agencies and programmes.

12 The USG-Humanitarian Affairs also carries theetithd role of UN Emergency Relief Coordinator.

13 Annex I11.A.3 (paras. 8-18).



agenda not just of the Policy Committee but alsthefExecutive Committee on Humanitarian
Affairs (ECHA), and an Inter-Agency Working Group 8ri Lanka (IAWG-SL)*

10.Within Sri Lanka the senior UN official was the Rt Coordinator, who operated in a
‘Primus Inter Pares’ framework as coordinator of Biétion in Sri Lanka and reported to the
Secretary-General through the Administrator ofiiNeDevelopment Programme (UNDP), in

the Administrator’s role as head of the UN DeveleptnGroup:> As in other countries, the RC
carried multiple hats: as RC leading the UN Couitegm (UNCT), with support from UNDP
and the UN Development Group and its technical sttpgifice, the UN Development
Operations Coordination Office (DOCO); as the Huitzairan Coordinator (HC), responsible for
coordinating humanitarian activities with suppodni OCHA; as the Resident Representative of
the UNDP Country Office; and as the UN's senioraxdd on security and safety of staff, the
Designated Official, with support from the UN Defpaent for Safety and Security (UNDSS).

11.Common analysis and decision-making were the respitity of the UNCT, under the
coordination of the RC. The individual UNCT membec®untry-heads of the various UN
entities present in Sri Lanka - reported to thedljearters or regional offices of their respective
agencies. In Sri Lanka, several of the larger Ubties with mandates directly relevant to the
crisis played the leading roles in determining Udigy with regard to the situation in the North,
including UNDP, UNICEF, and UNHCR. The RC was supg by a Human Rights Adviser
who provided a link to OHCHR, a Reconciliation d»elvelopment Adviser who provided a link
to DPA, a communications adviser who was also &egjgerson, and a gender adviser. As the
situation deteriorated a Crisis Management GrolM@&twas established with a reduced UNCT
membership, including notably the RC and the cquméads of UNDP (the RC), UNICEF, the
UN High Commissioner for Refugees (UNHCR), the Widfbod Programme (WFP), the UN
Office for Project Services (UNOPS), and OCHA. Tneup’s initial focus was on the logistical
and operational aspects of UN action in the ndtthwever, as the situation evolved these issues
could not be separated from the wider political amidrnational human rights and humanitarian
law aspects of the situation, and the UN’s protectesponsibilitied®

12.The UN’s political engagement in Sri Lanka durihg period from 2007 to the end of the
conflict in May 2009 remained secondary to the é$fof other external actors. These included
other countries in the region, including India &fina, along with Norway which had
sponsored the CFA; and the EU, Japan, and the W& wdiso along with Norway, formed a
Co-Chair Group of States to coordinate financiaitdbutions to Sri Lanka as a support to the
peace process.The UN was not invited to be a member of the Cai€Broup.

13.The UN's relationships with the Government werdiclilt — not least because of a
Government stratagem of UN intimidation. For selvgears, authorities had used the control of

4 Annex I1I.A.3 (paras. 12-18) and Annex V (parad.3).

!> The “Administrator” is UNDP’s most senior officiddased at UNHQ. In practice, the RC in Sri Lardorted
through the UNDP Regional Bureau for Asia and theifit. Additional details on the RC role can barid in the
Resident Coordinator job description (http://wwwdgrorg/index.cfm?P=133) and Annex V (paras. 3-6).

16 Additional detail on UN coordination in Sri Lankan be found in Annex I1l.A.3 (paras. 12-18), anthax V
(paras. 1-13).

" The “Co-Chairs Group” was established in the cané follow-up to the 2003 Tokyo Donor confererae Sri
Lanka, and the Tokyo Declaration on Reconstruatioth Development of Sri Lanka.



visas to sanction staff critical of the State. Twvernment declared several Régsona non
grata, or made them understand that their visas werislabf being withdrawn, while also
rejecting proposed replacements with previous e&pee in crisis situations. The Government
generally resisted efforts by the UN to establisiffisg capacity to respond to the conflict’'s
protection and humanitarian aspects. Although the® a significant increase in capacity in
response to the 26 December 2004 Indian Oceannsuin@mained difficult to obtain visas for
incoming personnel. During this period the UNCTruged national security officers from the
Sri Lanka military and continued doing so well attee end of the conflict in May 2009. At the
same time, Government-friendly media and senidraitttes published false and intimidating
allegations against UN agencies and stiffloreover, the UN’s computer system, emails and
telephones were understood to be entirely compemiriy external surveillancé.

B. Final stages of the conflict — August 2008 — May260

14.1n 2007 the Government formally launched its militaampaign in the Wanni against the
last remaining area of Sri Lanka under LTTE cont@ler the following 18 months, the fighting
gradually intensified and in September 2008, astmdlict entered its final stages, the
Government officially informed the UN it could nonger guarantee the safety of staff in the
Wanni. The Government’s security warning came aftany months during which the UN
perceived the Government to be trying to resthetdccess of non-governmental organizations
(NGOs) to the area. Within three weeks, the UN drighv all international staff, effectively
ending UN assistance operations from within the kiiarhe UN also tried to withdraw all its
national staff, but the LTTE prevented staff depentd from leaving, and many national staff
consequently chose to remain behifd.

15.As the UN prepared to leave, people approachedtafiieading with them to stay, saying:
“Some families have come to Killinochchi town doete presence of international
organizations and the belief that this would prevs®me form of physical security”; “there is a
concern that the moment that humanitarian orgapizateave, the Government will begin
bombing Killinochchi town and that the physical sety of the civilian population will be at

increased risk; “... the absence of the UN would ltesuno one to bear witness to incidents
n2l

16. The relocation of international staff out of thenflict zone made it much harder for the UN
to deliver humanitarian assistance to the civipapulation, to monitor the situation and to
‘protect by presence’. In October 2008 the UN agnegh the Government and the LTTE that
weekly convoys of humanitarian assistance woulddrg to the Wanni. The organization of the
convoys was logistically complex and demanding. $idff reported competition between UN
agencies for visibility at the expense of providthg assistance needéd.

'8 Among other incidents, in 2007, a Government Maripublicly accused the USG-Humanitarian Affaifdeing
a terrorist.

% Annex Ill.A.1 (paras. 3-4) and Annex IV (paras3)l-

2 Annex I11.B.1.a. (paras. 21-22), I11.B.1.b (par24-33) and II.B.1.c (paras. 34-37).

L Extract from notes sent to DPA.

2 pnnex 111.B.2.a (paras. 39-43) and I11.B.2.c (par&l1-68).



17.0n 15 January, the Government captured the remraoridiee Jaffna peninsula. Despite this
and an increasingly serious security situation,ANedecided to proceed with its L €onvoy,
which entered the Wanni on 16 January and travétidtuthukkudiyiruppu (PTK) with 58

trucks of food, five 4x4 light vehicles and sixemational and five national staff, in addition to
truck drivers. The convoy’s travel into the Wanrasicleared by the Security Forces and the
LTTE. Although it had pre-approval to return thidwing day the convoy was trapped for two
weeks, with national UN staff and two internatiaaho had volunteered to stay under intense
artillery fire, primarily from Government forcé3 Coming after repeated incidents of shelling in
proximity to humanitarian convoys, the events dyitime 11" convoy ended all attempts to
deliver humanitarian assistance by land. Underetlvesy difficult conditions, just 11 UN land
convoys travelled between October 2008 and JarG09, and none thereafter, delivering a
small percentage of the food needed up to May 20@dfor which very little distribution
monitoring was possib&. Meanwhile, living conditions for the populationdaene increasingly
difficult. With the start of the monsoon in late@) tens of thousands of internally displaced
persons (IDPs) had no access to latrines andtlittie shelter. By January 2009, to protect
themselves from shelling, IDPs were living and gieg in mud-and water-filled trenches. By
March 2009, thousands were reported dead from quade medical care and lack of fodd.

18.From early 2009, DPA-led analysis in UNHQ shows tha UN’s leadership adjusted its Sri
Lanka focus to: “avert a large-scale loss of awillives given the hundreds of thousands of
civilians who remained within the constantly shimkLTTE controlled area ... by encouraging
the Government and the LTTE to either allow civibao leave the conflict zone or bring the
conflict to a negotiated end®However, without clear Security Council suppdre UN felt it
could not play a lead role and made no attemphfiément a comprehensive stratégy.

19. Government forces continued to pursue their mylitzéfensive while the LTTE refused to
allow civilians to leave the conflict zone, effe@ly using them as shields. The Government
unilaterally declared a series of no-fire zonesZB)E within the conflict area and told civilians
to move into them — by means of its local officimlghe Wanni, through public appeals, and
through leaflets dropped from aircraft.

% Details on convoy 11 have been gathered from ietyanf sources such as UN logistical, security and
humanitarian actors, including through UN reportd ¢ghrough interviews with the Panel of Expertg, @HCHR
documentation project and the Panel; additionaitieaire included in Annex 111.B.2.c (paras. 51-68)

4 The Government has indicated that there was enfmagh In its June 2011 report “Sri Lanka’s Humaridn
effort during the final stages of the conflict”gtlovernment states that “During the period JanR@ég to early
May 2009, 58,393 metric tons of essential itemsavgent to Killinochchi and Mullaithivu districtsaale ... in
addition to the excess paddy available in theidtstrthe buffer stocks maintained on location 288883 metric
tons supplied to co-operative outlets during 20p8auJanuary 2009.” However, UN entities informed Panel that
during the conflict, other than the deliveries iN donvoys, they had very little reliable information other
assistance being delivered, and multiple testinoimdicate that there was a life-threatening slgeraf food. In
addition, Government population estimates werd&wow actual population numbers; additional detits given in
Annex III.B.2.b (paras. 44-50).

% Annex I11.B.3.c (paras. 109-113).

% Annex I11.B.3.a (para. 76) and DPA note to the@am UN political engagement in Sri Lanka, Aug2@1.2.

2" The Panel’s interviews with UN staff and reviewld staff notes on key meetings.

% See maps in Annex VII. The first NFZ, created 6nJanuary was to the North of the A35 road andrséve
kilometers northwest of PTK. The second, created®Rebruary was a 10km sq strip of land to the &bthe
original NFZ along the coast of the Bay of Bengad aorth-west of Mullaithivu town. The third, NFZaw a tiny
area of land within a southern portion of the sechfFZ.



20.From January 2009 onward, Government forces caoug¢dhtense artillery shelling which
killed or injured many civilians — whether in makésIDP sites in the NFZs, at hospitals, or in
UN compounds. The LTTE wilfully placed their offeand military equipment near IDP sites
and civilian installations and fired mortars arghliarms from the vicinity of areas with
civilians, and it shot civilians who tried to esedp

21.Initially, deaths and injuries were not subjecsystematic UN monitoring. At the end of
January, the UNCT was presented with incontrovieretvidence of the killing of civilians by
shelling when the two UN international staff whallramained with Convoy 11 returned to
Colombo with first-hand witness reports and docutaggon of the events that other sources were
already reporting. But there was no establishedge®into which this testimony could usefully
be fed. In Colombo, a small number of individualfstook the initiative to begin compiling
information on civilian casualties and humanitarc@mcerns, as well as on the security situation
of the UN national staff and dependents still i@ Wanni. Their initiative received the support

of the RC/HC and OCHA, and was called the UN Ci@perations Group (COG), with
representatives from several organizations. The @€skgned a rigorous methodology for
collecting and verifying information on civilian saalties using multiple independent sources for
each reported death or injury, leading to a coretam list of civilian casualtie®.

22.The Secretary-General spoke on the telephone wethident Rajapaksa on 5 February. The
same day a senior DPA staff member arrived in 8nikla for a three-day visit with the
objectives of assessing the possibility of avertarge-scale civilian casualties, bringing a rapid
end to the fighting, and supporting long-term diaaiion and rehabilitation. He arrived just as
the newly collated data on casualty figures weladdiscussed and “was very seized by the
information as it came out, and said we would bepmieit if we do not act on it* The staff
member’s 9 February mission report to the USG-RalitAffairs said “Estimates by UN
agencies based oaliable [emphasis added] first-hand information, but nettipade public,
suggest that at least 5,000 civilians, many of tlyeomg children, have been killed and injured
... [including] at least 1,000 civilians ... killed amatimost 3,000 injured during the period 20
January-5 February alone ... [T]here is ample evidefchelling by both Government forces
and the LTTE into areas of civilian concentratinoluding the no-fire zone ...” The report’s
recommendations focused on political solutionstiedmmediate development of a UN
“system-wide strategy based on a shared analysis.”

23.0n 7 February, the RC wrote to the Government deagrthe recent effort to collate data
and stating some of the information on casualfiég. letter said “the United Nations in Sri
Lanka estimates that the minimum figure of civiaailled and injured inside the Wanni pocket
between 20 January and 5 February is 3700, arfdsofdtal, more than one thousand civilians
have died.” The letter continued saying that “Thera high probability that fire from both

LTTE and Government positions has led to thesdiaivcasualties”, although it also noted this
was “despite the best efforts” of the Governmehke Tetter explained that “the UN believes that
humanitarian concerns must now be given immediadeadsolute priority” and said that the UN

% Annex I11.B.2.c (paras. 51-68), I11.B.3.a (paré8-75), 1I.B.3.b (para. 91), Ill.B.3.c (paras. 1093), as well as
the Panel of Experts report.

%0 Annex I11.B.3.a (paras. 74-79) Annex V (paras.29:

3 Interview with UN staff member involved in the datollection in Colombo.

32 Internal report on 5-8 February 2009 mission id_8nka, dated 9 February 2009.
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planned over the coming days “to refer to the camee.. without raising the specifics outlined
in this letter.” According to the UN’s data mossualties were caused by Government fire and
included attacks on UN premises and hospitals; kenthe letter did not say this and did not
mention international human rights or humanitataam which appeared to have been violated in
many attacks that killed civilians. The letter rbthat the UN had “raised our concerns” with
the Government, and it emphasised “the grave ressipitity the LTTE has for this terrible
situation.” Within hours of receiving the letteetMinister of Foreign Affairs met with the RC
and several UNCT members to discuss it. The meetagyreportedly very tense. The
Government rejected suggestions that civilian déassavere occurring and the UN was told to
re-examine its data-gathering methodology. Somestadiif in Colombo expressed to the UNCT
leadership their dismay that the UN was placingyary emphasis on LTTE responsibility when
the facts suggested otherwise, and urged a moite [stdnce.

24. According to the Panel of Experts report “From adyeas 6 February 2009, the SLA [Sri
Lanka Army] continuously shelled within the areattbecame the second NFZ, from all
directions, including land, sea and air. It isrestied that there were between 300,000 and
330,000 civilians in that small area. The SLA atisamployed aerial bombardment, long-range
artillery, howitzers and MBRLs [unguided missiles®ms] as well as small mortars, RPGs
[Rocket Propelled Grenades] and small arms fit& The RC told a 13 February meeting of the
IAWG-SL that as many as 3,000 people may have k#led since 20 January.

25.0n 9 March, the RC and some UNCT members presamtedtimate of casualties to the
diplomatic corps in Colombo. They listed the “tataihimum number of documented civilian
casualties”, between 20 January and 2 March 2008uitaithivu District, as 2,683 deaths and
7,241 injuries, two-thirds of which occurred withre latest 14 km? NFZ. The briefing and
accompanying documents were forthright in descglumTE human rights and international
humanitarian law violations — including “the forcestruitment of men and women ... [and]
children as young as 12, at least one mass exeafticivilians, mass corporal punishments, ...
the blocking of corridors for civilians trying tedve the combat area ... the forced movement of
civilians, the placing of weapons in areas of @wilconcentration, and the diversion and
possible withholding of humanitarian aid to civii&” However, the briefing did not explicitly
address Government responsibility for the situatiofor shelling. The COG had prepared a
casualty sheet which showed that a large majofithie@civilian casualties recorded by the UN
had reportedly been caused by Government firetheuUN did not present this data. And when
describing the lack of food and medicines, thefimgedid not explain that the most immediate
causes for the severe shortfall had been Governafistituction to the delivery of assistance,
including its artillery shelling.

26.Three days later, on 12 March, at a UNHQ meetinthefPolicy Committee to discuss Sri

Lankal that
Al to
=€ The next day, after

receiving a draft of the statement, the Chef deif@pthe USG-Humanitarian Affairs, and the
RC all wrote to the OHCHR leadership urging that skatement be changed to exclude specific

3 Report of the Panel of Experts (para. 100).
3 Annex 111.B.3.a (para 81).
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reference to the number of casualties and possilrtees and violations of international law by
the Government: DPA supported the statement. OHCHR released #tersent on 14 March
without substantive changes, listing the COG gstesisdescribing them as credible, and stating
that actions by the Government and LTTE “may comtgiinternational crimes, entailing
individual responsibility, including for war crimesd crimes against humanity.” Throughout the
final stages, the UN issued many public statemamdisreports accusing the LTTE of committing
human rights and international humanitarian lawations, and mentioning thousands of
civilians killed. But, with the above exceptionetbdN almost completely omitted to explicitly
mention Government responsibility for violationsimternational law’® UN officials said they

did not want to prejudice humanitarian access liiciming the Government — and maintained
this position even when access within the Wanni ahasst non-existent. UN officials also said
that by March they were trying to ensure accesBRs who had already left the Wanni and that
they were negotiating a humanitarian pause to aftmse civilians to escape. According to these
officials, both factors justified the UN’s mutetacism of the Government’s conduct. However,
despite UN advocacy and its relative withholdingaficism, access to IDPs in camps outside
the Wanni remained strictly limited by the Govermmand the UN never obtained the kind of
humanitarian pause that would have allowed civdlitmbe moved to safety.

27.The Government responded robustly to any UN sugyesthat there were civilian

casualties at all. Aware of disagreement among uhtipals, the Government used
correspondence and public statements by seniorflidiads to refute the OHCHR public
statement. Diplomats who had attended the UNCV&a&ch briefing and wanted the UN to take
a public stand on casualties leaked the briefinterias to the medi&’. On 24 March the RC

was summoned to meet with the Minister of Foreidfaifs; and on 25 March, the Government
released a statement saying “[the RC] has statdthis unable to confirm the veracity of the
figures of civilian casualties ....”, and describihhg@ numbers as having “not been attributed to
any reliable or independent source” and the assettiat two-thirds of casualties had occurred in
the NFZ as “patently false” and “unsubstantiatéd$econd Government statement dated 26
March said “The UN system has been exposed fogugjares that it cannot verified (sic) ...
The figures of 2,800 civilians killed and more th&000 injured as claimed by the [USG-Human
Rights] are not supported by the [UN] as verifiafigeires.” The UN in Sri Lanka published a
statement on its website saying the USG-Humanitakifairs “has clarified since that these
figures were drawn from an internal working docuimehich is based on information that
cannot be fully, reliably, and independently assdsbecause of limits on access to civilians in
the combat zone®

28.1In late April, satellite photographs of the Waradeén by UNITAR’s Operational Satellite
Applications Programme (UNOSAT) became public, glaith analysis of their possible
significance. Examination of successive photogrdyatsprovided the basis for new estimates of
the number of people still in the Wanni, as weltasfirmation that, contrary to repeated

% Annex I11.B.3.a (paras. 81-88).

% Annex I11.B.3.a (paras. 74-88) and 111.B.3.b (pmr89-108).

3" The Panel’s interviews with former members ofdigomatic corps in Sri Lanka and UN staff.

3 Accessed on 3 August 2012
http://www.priu.gov.lk/news_update/Current_Affaga200903/20090326un_gives_unverified_idp_casuadiyrd
s.htm

3 www.un.lk accessed on 23 May 2012.
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Government commitments, there was ongoing shethingeavy artillery. The RC was
challenged by the Government about this new data.4 May letter to the Minister for Disaster
Management and Human Rights the RC downplayedhbgraphs and analysis, and said “any
commentary [on the images] made by UNOSAT is plaatia provisional” and may not reflect
the more recent “exodus of tens of thousands ople&d’ The Government asked the RC to
share his comments with the media. On advice froidQ he did not do so, but the
Government made his letter public.

29. Meanwhile, the situation in the Wanni deterioraaed there were reports of ever increasing
numbers of civilian deaths. The UN staff gathegagualty data through the COG were finding
it increasingly difficult to corroborate each casy#rom the required three independent sources.
During this crucial period, some Member Stateshen3ecurity Council complained that they
were receiving almost no information from the Stamiat on the international human rights and
humanitarian law situation in the Wanni, and senpiticials in the Executive Office of the
Secretary-General (EOSG) were reported as expgegnsame concern. Both Member States
and officials in the EOSG said they had begun pae reports from Human Rights Watch and
other international NGOs.

30.From early May 2009 as the LTTE was nearing totdédt, some of its members contacted
senior UN officials to ask for their help in fatdting a surrender. These contacts were initiated
even as other LTTE leaders were advocating indtwaal ceasefire and as late as 15 May some
LTTE elements were still firing mortars at the Goveent from amongst civilians. The Chef de
Cabinet asked the Government to allow him to ftg ithe conflict zone to witness a surrender
and act as a guarantor of safe passage. The Goeetmeiused and the UN believed it could not
attempt further follow-up®*

31.By 18 May 2009 most of the remaining LTTE leadgushias reported killed. The
Government claimed they died in armed engagempaossibly at the hands of other LTTE
fighters. Other credible sources said many werewre, including some who on the morning of
18 May had crossed into Government-held territargrmed and with white flags.

32.During the final months and then weeks of the gonftivilians emerging from the conflict
zone were severely malnourished, traumatized, estbdpyand often seriously injured. The
security forces, attempting to identify LTTE cadresreened everyone and detained 280,000
people in military-run closed internment camps +olwlthe Government referred to as “welfare
villages.”® In the camps, IDPs were screened again and thnyitletained those suspected of
LTTE affiliations in ‘surrendee’ camps. There weersistent allegations of human rights
violations at the screening points and in IDP cabytghe UN was not permitted fully
independent protection monitoring access. The UK&d used its 9 March briefing and
subsequent documents to inform the diplomatic cofp&N efforts to be present at screening
locations, but did not mention the reports of peapsappearing from other screening locations
to which the UN had no access. UN officials saeltivere confronted with a dilemma over

“O http://www.dailynews.|k/2009/05/07/news01.asp Asse on 3 August 2012

“L Annex I11.B.5.c (paras. 144-145).

“2 Annex 111.B.5.c (paras. 144-145).

3 See, for example, the Government of Sri Lankg®re“Sri Lanka’s humanitarian effort”, page 28.
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whether to hold back and insist on respect forgipies or to provide urgently needed assistance
through camps that were operating in violationnééinational standards. The UN chose to
support the camp¥.

33. Throughout the final stages of the conflict, Mem8tates did not hold a single formal
meeting on Sri Lanka, whether at the Security Coutie Human Rights Council or the General
Assembly. Unable to agree on placing Sri Lankat®agenda, the Security Council held several
‘informal interactive dialogue’ meetings, for whittere were no written records and no formal
outcomes. At the meetings, senior Secretariatiafipresented prepared statements that
focused largely on the humanitarian situation. Ttielynot emphasize the responsibilities of the
Government or clearly explain the link between Goweent and LTTE action and the obstacles
to humanitarian assistance. Nor did they giveifdbrmation on the deaths of civilians. For
example, in a 27 February briefing, the USG-Hunaarah Affairs said “dozens of people per
day at least are being killed and many more wouhdetldid not provide the COG casualty
figures or mention that most casualties appearée the result of Government fire and were
occurring in the NFZ. The Security Council did sgue a press statement until three days
before the end of the conflit At the Human Rights Council, in Geneva, a numiiélember
States tried over the final weeks of the conflicgather the minimum of 16 Council members
required to support calling a Special Session ersituation in Sri Lanka.

34.0n 19 May, with the death of the LTTE’s leadershiyg, Government claimed victory in the
war. The final phase of the decades-long Sri Lardaarilict was catastrophic. The Panel of
Experts stated that “[ajumber of credible sources have estimated tha¢ ttwuld have been as
many as 40,000 civilian death® Some Government sources state the number wabeleil
10,000. Other sources have referred to credibtanmétion indicating that over 70,000 people
are unaccounted féf.

C. Aftermath from May 2009 onward

35.Immediately after the end of the war, from 22 to\2®y 2009 the Secretary-General
travelled to Sri Lanka, although some senior adsisautioned against a visit. The UN
welcomed the end of the fighting, but advisers weeertheless concerned that the purpose of
the Secretary-General’s visit should not be mistaes as participation in the Government’s
victory celebrations, rather than its actual obyecof raising the UN’s continuing concern for
Sri Lankan civilians affected by the conflict ansl aftermath. At the end of his stay, the
Secretary-General reached an agreement with trsgderg of Sri Lanka on a Joint Statement
listing mutual Government and UN post-conflict coitments and providing the platform for
UN priorities for the year ahead. The Statemenrtohed the hard-won reference to
accountability that the Secretary-General had atdoie

4 Annex I11.B.4.a (paras. 114-119) and I11.B.5.brgs 120-126).

5 Annex I11.B.5.a (paras. 127-130).

“% Panel of Experts report (para. 137), which goe®tate that “Only a proper investigation caadléo the
identification of all victims and to the formulati@f an accurate figure for the total number ofligins".

*"In its 9 August 2012 UPR submission to the Humayh® Council, the Government refers to “the unfbenh
allegations of ‘tens of thousands’ of civilian deahaving occurred in the first 5 months of 20G®iying that these
allegations will be conclusively refuted by use26fL1 census data. Annex Il provides additional a@tetnative
information on numbers of people in the Wanni dgitine final stages of the war.
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36.Meanwhile, on 19 May, the same day the war wasadedlover, at the Human Rights
Council a total of 17 Member States belatedly ghe@ support for a Special Session which was
subsequently scheduled for 26 and 27 May. The &rkan Government did not want a Special
Session, but once it was scheduled the Governmecilg submitted its own draft resolution.

By doing so before the Member States who had adeddar the Special Session were
themselves able to submit a text, under the praed¢dules the Government ensured its own
draft was the initial basis for the Council’s delibtions. The Special Session ultimately adopted
a slightly adapted version of the Sri Lanka Govegntrdraft, which commended the
Government for its support to IDPs, welcomed Gorent commitment to human rights, and
urged the international community to cooperate wighnGovernmer The resolution did not
mention accountability, although it did endorse Jbent Statement.

37.From June 2009 onward, the UN sought to follow-oghe commitments in the Joint
Statement, and pushed for policies on protecti@haamsistance for IDPs, for long-term political
solutions, and for accountability. While the Govaent welcomed UN material assistance it
rejected the UN focus on principles regarding IB&ims and a political solution. The UN was
largely unsuccessful in its plans to create a ma@shato coordinate post-conflict assistance
among donors and the UN. In the absence of beilegtalmbtain from the Government any
sense of an overall public plan to guide post-¢oinfelief, recovery and reconstruction, the UN
found itself implementing actions in an ad hoc egattive manner. As a result, UN engagement
could not be firmly leveraged on principl&s.

38.Progress on accountability was slow, but the UNId/@ontinue to pursue the issue. In June
2009 the Policy Committee discussed the possitofityN action to establish a mechanism for
an international investigation, an option preseitg@®HCHR|

The UN Office of Legal Affairs advised the Secrgt@eneral that he had the authority, under
Article 99 of the UN Charter, to establish Comnussi of Inquiry. In July 2009, the Policy
Committee held a meeting exclusively on accountghbil Sri Lanka during which the
Secretary-General decided to give the GovernmeS8tidfanka some time to meet its
responsibilities on accountability, but to estdbbs international initiative of some sort if iddi
not do so. From July 2009 to the beginning of 2E0Secretary-General and senior UN
officials repeatedly urged the Government to takt@a to ensure accountability. In a 14
September 2009 letter to the President of Sri LatileaSecretary-General said he was
“considering the appointment of a Commission of &xpto advise me further and to be
available to you for assistance” on accountabilityMarch 2010, in the absence of Government
initiative on the issue, the UN informed the Goveemt and Member States of plans to establish
a UN Panel of Experts on accountability in Sri LanBy May 2010, several NGO reports had

“*8 Human Rights Council resolution on “Assistanc&tblLanka in the promotion and protection of humights
(S/11-1) 27 May 2009; and Annex Ill.C.1.a (pards3-155).

9 Annex I11.C.1.a (paras. 146-152) and I11.C.1.brg= 156-170).

0 Minutes of June 2009 Policy Committee meeting.
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been published on alleged violations, includingort by the International Crisis Group that
called for an international accountability mechami©n 6 May 2010 the Government
established a domestic mechanism, the Lessonséceamnd Reconciliation Commission
(LLRC). Despite some positive characteristics,thRC was fundamentally constrained by a
mandate that did not focus on actual accountalahiy by the lack of an enabling environment
for judicial follow-up>*

39.In June 2010, the Secretary-General establisheBahel of Experts. With a mandate to
advise the Secretary-General on steps that needezlthken regarding accountability in Sri
Lanka. It was not the international Commissionnmjuiry for which some actors had advocated,
but it did provide an international review of thiehations that allegedly occurred and it hoped to
provide an additional incentive in favour of domesffforts. On 25 April 2011 the Secretary-
General publicly released the Panel of Expertsorep a step that was widely praised - some
two weeks after the UN had shared it with the Gorent. Several months later, the report was
also sent to the President of the Human Rights €ibwith a covering letter from the Secretary-
General. Some Member States and Secretariat aegmetted that the letter asked only that the
Human Rights Council President “share” it with memshof the Council, rather than transmit it
for their possible action.

40. On 22 March 2012, in a significant evolution ofpissition, the Human Rights Council
adopted a resolution on Sri Lanka that focusedoonuntability>” The resolution was cautiously
supportive of the LLRC “acknowledging its possibtntribution to the process of national
reconciliation in Sri Lanka”, but regretted “thelJRC] report does not adequately address
serious allegations of violations of internatiolzal.” The resolution called updhe

Government to implement the constructive recomminiisiin the LLRC report and “to take all
necessary additional steps to fulfil its relevagdl obligations and commitment to initiate
credible and independent actions to ensure justmpaity, accountability and reconciliation for
all Sri Lankans”. OHCHR and the Human Rights CouSpiecial Procedures were asked to
provide advice and technical assistance in cortsuftand with the concurrence of the
Government and to report back to the Council inyaer on the provision of such assistance.

41.The conflict and its aftermath saw UN staff sutibuses in contravention of their UN
privileges and immunities, and of international lmmights and humanitarian law. National UN
staff prevented by the LTTE from leaving the Waliwved through months of Government and
LTTE shelling, and witnessed dependents beingdkibeinjured. Staff were screened and
interned in camps. At least two staff members vadaducted and tortured by Government forces,
and then formally detained by the police. Many N&&ff were also killed during the conflict. In
March 2012, on UN premises in Geneva, membersso$thLanka Government delegation
threatened and harassed NGO activists attendinguhgn Rights Council session.

42.Within a few months of the war’s end, Sri Lankamrsoldiers were nominated by the
Government for peacekeeping duties, and were deg@lby the United Nations to Haiti.

L Annex I11.C.2.b (paras. 175-178 and 184).
%2 Resolution A/HRC/19/L.2 of 8 March, adopted at 119¢h regular session of the Human Rights Cougdil (
February - 23 March 2012); see also Annex Ill.C(paras. 186-188).
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43.Some UN national and international staff showedmament far beyond the call of duty.
Long after the relocation from the Wanni, underaosttdinarily dangerous conditions, remaining
national staff continued to facilitate the convaysl to provide crucial information on the
humanitarian situation. The efforts in the Wannivwd international staff and a number of
national staff to gather staff and their dependdntseek ways to evacuate everyone from the
conflict zone, to build bunkers while under heawvg,fas well as the decisions of some staff to
volunteer to stay behind to guide the process, skayreat courage. Many other staff worked to
exhaustion to gather information on the protecdaod humanitarian situation, to advocate for
improvements in UN action, and to support authesith implementing those changés.

I1I. Assessment of United Nations action to meet its piextion and humanitarian
responsibilities in Sri Lanka

A. Assessment of United Nations action: dilemmas aneésponsibilities
1. Relocation

44.In September 2008 the UN relocated all internatiand some national staff out of the
Wanni leaving behind other national staff who optedemain in order to be with their families,
whom the LTTE prevented from departing. The relocatvas prompted by repeated shelling
and bombardment adjacent to UN compounds and b@dvernment’'s announcement that it
could no longer guarantee the safety of staff. Méststaff perceived the Government’s
withdrawal of security assurances as a stratageemntove international observers from the
Wanni>* The LTTE wanted the UN and international NGOseimain. Much of the most
immediate security threat, including the recentdants of shelling, reportedly came from fire
by Government force¥.Faced with the Government statement on securiytiae

accompanying attacks, the UNCT thought it had rmaghbut to begin preparations to relocate.
However, the logic of relocating staff because &avernment safety warning when
Government forces themselves represented the datrtimaat to staff seems never to have been
guestioned. In contrast, the International Commititthe Red Cross (ICRC) chose to remain in
the Wanni. Despite major concerns expressed by &thhstaff outside Sri Lanka, the UN never
presented the full circumstances of the relocatioMember States or the general public and the
Government did not face any significant criticison its actions. The expectation that the UN
would not confront it on the issue may, in turny@anfluenced Government action. The
relocation had a severe impact on the deliveryuphdnitarian assistance and reduced the
potential for monitoring the protection of civilignlt removed the most significant protection
layers, even as thousands of civilians sought ptiote by remaining close to UN premises. The
reaction of the UN system as a whole to the Goveniis withdrawal of security assurances
represented a serious failure.

45.In 2011 and 2012, the UN made efforts to redefimenanagement of physical risk through
the ‘programme criticality’ framework. The approdnkiolves determining which programmes
are the most critical and therefore warrant acogpi greater level of risk or a greater allocation
of resources to mitigate those risks. Had thesejples been in place at the time, the UN could

>3 See also Annex IV.E.
** OHCHR Documentation Project Report (paras 21- 244, interviews by the Panel.
> Annex 111.B.3.a (para. 76) and Annex V (para. 20).
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have engaged the Government in a discussion arotitequation of critical operations in the
Wanni, rather than limiting the choice to the prese or not, of international staff.

2.  Humanitarian access and obstructions to humanitaria assistance

46.Humanitarian access for the UN to the people trdpyéhin the conflict zone, the physical
delivery of assistance into the conflict zone, #melfreedom of movement for populations to
reach assistance, were all fundamental to the groteof life during the war’s final stages. And,
determination of the numbers of people in the Wavas central to all of this humanitarian
action®® A Wanni local government official testified to theRC that during the final stages
there had been 360,000 IDPs in her district al@tbkers who submitted testimony to the
Commission quoted estimates of local Governmertaaittes that placed the total population
number in October 2008 at 429,000. Yet nationalgsoewment authorities in Colombo insisted
that there were no more than about 70,000 people UN believed there were up to 350,000
civilians, but in its internal and public statensentade references which oscillated between
150,000 and 350,000, and used an assistance-ptgiigume of 200,000. The reception and
registration of almost 280,000 people in IDP inteemt camps when they left the Wanni is an
indication of the scale of inaccuracy in the naglo@overnment’s figures. The Government’s
denial of the real numbers buttressed argumeniastgacreasing humanitarian convoys and
was later used to rebut reports of high civiliasuadties. From September 2008 to May 2009
UN food assistance dropped from an estimated 2@eugrof requirements to almost zéfo.
Land convoys stopped in January 2009, primarilyabee of Government forces’ shelling, and
the unwillingness of the parties to issue tempocagsefires. Efforts to deliver assistance by sea
were also adversely affected by shelling and Gawent restrictions. Local Government
officials in the Wanni informed the UN that the Mitry of Defence was preventing essential
medicines being transported into the area. More®nece the Government refused to allow UN
staff to monitor distribution in the Wanni, it waspossible to know how much assistance was
actually reaching the trapped populations. The R€jsiest to accompany a boat sailing with
humanitarian assistance to the Wanni coast wasedfoy the Government. By the spring of
2009, doctors in the Wanni reported people dyintpeir thousands from the effects of
malnutrition and lack of antibiotics.

47.Throughout these events, the UN repeatedly lobthiedsovernment and the LTTE for
improved humanitarian access, for freedom of movertieat would allow people to reach
assistance, and for convoys. But the UN did nofroom the Government directly with the fact
that obstructing assistance was counter to itorespilities under international law.

3.  Human rights and humanitarian law in protection and humanitarian
assistance

48."Protection”: A significant proportion of the UN’s action on theound in Sri Lanka fell
under the heading of “protection”. But this wasided in very broad terms. Situation reports
from early 2009 on protection included such issagepsycho-social care, food and shelter gaps,

56
Annex Il.
" UN food assistance between September and May @099e calculated as having totaled an averag@%fdf
needs, based on the assumption of a total bemgfistoulation of 350,000 in January 2009.
8 Annex I11.B.3.c (paras. 109-113).
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recreational activities, and staff training — issa&ready well-covered under other humanitarian
rubrics. In fact, the UN’s planning papers and @ctg did not reflect a full understanding of Sri
Lanka'’s violent past or the realities of protecti@ks originating primarily in violations by the
Government and the LTTE. Some members of the diglmncorps said that because the CHAPs
and other UN documents referred prominently toguodn they assumed that the UN had a
monitoring and response system to address attackitians and other violations. The fact that
protection was defined so broadly that it includedide range of humanitarian actions obscured
the very limited extent to which the UN’s protectiactions actually served to protect people
from the most serious risks.

49."Political”:  Throughout the conflict, some UNCT and UNHQ acswaght to separate the
humanitarian response from what they termed “malitiissues’ While it can be helpful to
distinguish between humanitarian, political andeotimatters, in Sri Lanka the UN’s reference to
what was “political” seemed to encompass everythatgted to the root causes of the crisis and
aspects of the conduct of the war. Issues appd@ave been defined as political not because
they had a political aspect but rather because tiidrato address them would have provoked
criticism from the Government. Thus, raising comoaver who was killing civilians, how many
civilians were being killed, or how many civiliamngre actually in the Wanni were all, at various
times, described as political issues. The distimctvas used by some senior UN staff as an
argument against additional UN action or full répay on these issues, and even to exclude
them from the purview of UN monitoring or response.

50.UN monitoring and response to the killing and iyjaf civilians:Neither the UNCT nor
UNHQ sought to ensure that the UN was adequatehyitoring and reporting on the situation.
Existing protection monitoring processes, suchrageneral “protection” or on children in

armed conflict, had a number of limitations. Thegrevvariously: (i) ill-adapted to gather and
report on human rights and humanitarian law violadiwithin a relevant time frame; (ii) too
narrow in their mandated-focus to capture theduillation; (iii) primarily focused on social
assistance protection; (iv) co-opted by State atites; or (v) not supported by UNCT
leadership. The UN, in headquarters and in Sri badid not appear to fully recognize the scope
of its responsibility to respond to Government atains and did not realize until very late that
its protection actions were largely empty.

51.Despite the context of worsening armed confliag, tiN did not put in place an adequate
system to collect information on killings and ings until the beginning of February 2009.
When the UN began to collate information through @OG, reports pointed to the large
majority of civilian killings as being the result @Government shelling and aerial bombardment,
with a smaller proportion of killings resulting frothe LTTE actions. UN staff in Colombo and
UNHQ had no doubt that Government attacks weregilnany civilians — as demonstrated by
internal correspondence and meeting minutes. Duhegwo weeks when Convoy 11 was

%9 For example, in an 8 October 2008 ECHA meeting,Ghair said “advocacy efforts should focus on
humanitarian rather than political issues”; minutesn the 16 October 2008 meeting of the IDP Prixtec
Working Group record the RC as telling members ‘ttiet group[should] try to keep its work at thettaical level
to avoid politicization of the IDP Protection Womki Group’s work”; the Chef de Cabinet told the Raat the
USG-Humanitarian Affairs tried to keep his humariéa action separate from the political effortotiier parts of
the UN.
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caught in the Wanni, international UN staff witnesdirst-hand that Government and LTTE
attacks were causing serious civilian casuaffles.

52.The UN repeatedly condemned the LTTE for serioteximational human rights and
humanitarian law violations but largely avoided iin@m of the Government’s responsibility.
Senior UN officials said this was because infororatould not be verified. In fact, information
had been verified to a good standard; indeed Utérsiants on LTTE violations, including the
killing of civilians and holding civilians hostageere based on information verified in the same
manner. Numerous UN communications said that ensliwere being killed in artillery shelling,
but they failed to mention that reports most ofteticated the shelling in question was from
Government forces. The UN condemned the use ofyheaapons in general, and some officials
appeared to believe that because such weaponsalmerst exclusively used by the Government
that this was a sufficient means of raising Govesnnmesponsibility. Some RC letters to the
Government on a small number of incidents were regpdicit in referring to Government
attacks killing civilians. However, letters on thmst flagrant incidents were sent only to the
head of protocol at the Ministry of Foreign Affamsto the ‘Ministry of Foreign Affairs’ in
general, rather than to a relevant and senior Gaovent official, limiting the letters’ impaét.

53.0n the rare instances when UN letters to the Gonent and UN statements associated
Government fire with civilian deaths they did nilerate on the specific humanitarian law
provisions that were being violated and that wdwdgle highlighted Government actions as
possibly illegal, including with regard to the Vitancepts of ‘distinction’, ‘proportionality’ and
‘precautionary measures’. When the UN received augible Government denials, these were
not effectively rebutted. After the events, seveaiior UNHQ and UNCT actors recalled that
the UN repeatedly raised concerns over “thousahdwitian deaths”, and argued that referring
to specific casualty numbers would have made litifierence. However, the URigreatly
weakened the impact of its statements by not itlemgj the Government as the perpetrator of
individual attacks associated with these casuallieeoughout the final stages of the conflict, the
UN issued just one public statement, through OHCWIR¢ch said that both the Government and
the LTTE were reported to be killing civilians aoommitting crimes. Most senior UN officials
opposed the statement’s publication, and the Govent used dissenting opinions by senior UN
staff to discredit the statement, diluting its pi@ preventive impact.

54.IDP screening and internmenthe Government had legitimate security reasons fo
screening people as they left the Wanni — to ifehff TE cadres concealed among civilians.
But the security forces carried out the screentrigaations from which the UN and even the
ICRC were deliberately excluded. After initial senngs, the Government interned close to
280,000 people in camps where they were under guagd. The Government asked the UN to
help it build and maintain camp infrastructure buejected UN appeals for freedom of
movement for IDPs in camps and imposed severaatsitis on the UN'’s access to the camps
and on communication with IDPs. There was consldereonsternation within the UN and
wider humanitarian community over their involvementamps under these conditions. The UN
had decided to engage in the camps under whahsidered to be a humanitarian imperative to

¢ Annex I11.B.2.c (paras. 51-68).
1 Annex 111.B.3.a (paras. 77 and 81-88) and IIl.B.®aras. 89-108) and staff interviews with thed?an
%2 |n this instance, including the UN Secretariatatepents and UN agencies and programmes.
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assist IDPs arriving in a desperate state. Nevieshethere was a perception among many
working-level UN staff and some members of theahphtic corps that the continuing
engagement of UN agencies in the camps for manyhmaiter the Government failed to
address violations was also influenced by UN agenciesire to access funds that were
available to finance post-conflict assistance.

55.The Secretary-General wrote to the President oBeliember 2009 stating: “The [UN] is
providing substantial help to the IDPs in the canij®wvever, | am now facing difficult

guestions about how far the [UN] is willing to gosupporting a situation where IDPs are denied
freedom of movement. ... We will not be able to supfite creation or maintenance of further
closed camps that detain IDPs into the medium tefims and other high-level interventions,
possibly combined with domestic political dynanmiekted to imminent Presidential elections,
were eventually successful in pressing the Govemneeallow the return of populations from

the camps earlier than it had initially plantéd.

56.In contrast with its overall engagement in IDP captpe UN largely declined to engage in
the ‘surrendee’ camps in which alleged LTTE membesse detained. The UN was concerned
by reports of human rights violations and the latkn adequate legal framework. Ultimately,
however, the International Organization for Migoati(IOM), which although not a UN agency
was nevertheless a member of the UNCT, did chansadage in building the camps for alleged
LTTE members.

57.The killing of the LTTE leadershipofie Member States and the UN tried to facilitateraah
to the conflict through an LTTE surrender. But LHETE’s senior leadership rejected these
efforts in February 2009 and again in April. Inlgday, however, the LTTE initiated contacts
with several Member States and the UN, seekingayiees that its leaders could surrender
safely. The Secretary-General’'s Chef de Cabinetchtthe Government to allow him to be
present during the surrender, as a witness, bustdwernment refused saying this was not
necessary. Some of the diplomats present atrtteeliave suggested that the LTTE had been
adamant about surrendering with the UN’s preseaa®aerver or facilitator of the process. One
Member State, speaking after the conflict, exprsise view that by the time the LTTE request
was received it was simply too late, and there twadittle time remaining for a monitored
surrender process to be negotiated. However, ottzetes argued that there was an opportunity
for the UN to have guided the LTTE toward a surezratcording to international humanitarian
law. The point is further made that many membeithefdiplomatic corps in Colombo were
willing to put pressure on the Government to aceepiirrender and to allow the UN to oversee
the process.

58. Nevertheless, the UN Secretariat and UNCT beli¢katit did not have the means to
guarantee safe passage to the LTTE leadershipChbkde Cabinet could not circumvent the
Government’s rejection of a UN presence duringstireender. UN officials said that in
transmitting the LTTE request to the Governmentiarfdmly expressing to the Government

the UN’s wish to be present at a surrender theytddest they could, and had no other options.
Given the UN’s approach toward the Government iiggrits conduct of the conflict over the
previous few months, and given the lack of clegpsut for UN action from Member States, in

8 Annexes I11.B.4 (paras. 120-126) and 111.C.1.brgsa 156-160).
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the war’s final days the UN was not well positioteégxercise leverage with the Government on
this issue.

4. Oversight, management and coordination of United Ni@ons action and
responsibilities

59.Planning and analysisThe analysis and understanding of the confli¢himithe UN as a
whole was inadequate. The absence of any formmifalecoordination and common sense of
purpose or responsibility made it impossible fa& BN to formulate a comprehensive vision and
plan of action.

60. The UN'’s operational planning in Sri Lanka was lolbge the UNDAF and the CHAP. Both
had serious limitations. The UNDAF, written in 20@dvered a four-year time frame and was
not well adapted to a fast-changing situation. éltgh it addressed important issues under its
Peace, Poverty, Gender and Disaster pillars, thBARfailed to provide a basis for action on
core rule of law problems, such as impunity, thaula be determinant for the survival of
civilians and the protection of human rights. THeAP for 2008 provided a common analysis of
the humanitarian needs and solicited over $140anifrom donors. But it did not identify the
State as a main source of protection and humaaitaoncerns, and so failed to plan for
appropriate responses to the subsequent humanitaréhprotection crisis. In early 2008, and
again in early 2009, DPA led the UN in analysishaf deteriorating political and conflict
situation. However, useful recommendations in t@82DPA Options Paper were not
implemented by the UNCT, with which DPA had no ngeréal relationship. And other DPA-
led recommendations, for example following a DPgitwio Sri Lanka in early February 2009,
did not gain traction with the Governméfit.

61.UNHQ: It was unclear who had overall leadership or eesjbility for the UN response to
the escalating crisis. The most senior actor oiL&rka at UNHQ was the Chef de Cabinet —
who had to divide his time with his onerous dutiethe EOSG. The senior official most visibly
involved was the USG-Humanitarian Affairs. In adulit the USG-Political Affairs, with

support from an ASG, also played a leading roleH@N\coordination on Sri Lanka took place
through meetings of the Policy Committee, the ECiW the IAWG-SL. It also took place
through dozens of informal meetings between UNgpials and senior working-level staff, but
there is little written record of these meetingsribg the nine months of the war’s final stages,
the Policy Committee discussed Sri Lanka just omc®larch 2009. The IAWG-SL was seen as
an information-sharing body rather than a decismaking one, and the Chef de Cabinet did not
participate in its meetings. Overall, decisionseverade in a manner that did not give rise to
comprehensive ownership or responsibility for thipact.

62. A prominent element of the UNHQ strategy on Srikaamvolved sustained missions by
many senior UN officials. From January 2007 to Delser 2009, there were at least 19 such
visits to Sri Lanka, including those of the Chef@binet (two), USG- Humanitarian Affairs
(five), USG-Political Affairs (three), USG-HumandRits (one), the RSG-IDPs (four), and the
High Commissioner for Refugees (one), as well aglsivisits by two special envoys of the
Special Representative on Children and Armed Can#ind by an ASG-Political Affairs. Each

 Annex I1l.A.3.a (paras. 8-16).
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visit was oriented toward a particular mandate mrémitarian, political, human rights, IDPs, or
children. But the visits were also intended to ayngonsistent messages including on: respect
for staff privileges and immunities; humanitariartess; a political solution for all Sri Lankan
communities; accountability for violations; theaddtshment of a UN human rights field
operation; the freedom of movement of IDPs; a hutagan corridor or ceasefire; and an end to
the use of heavy weapons. During these visits tedpresentatives frequently obtained
commitments from the Government and the LTTE (fareple to end the use of artillery in
NFZs). However, by the end of the conflict it woldlel apparent that commitments during the
high-level visits, along with those made to UN &taf the ground, were repeatedly broken.

63. The humanitarian response and the humanitariarcesspeprotection were the responsibility
of the Humanitarian Coordinator and OCHA. In cosityaven though violations of international
human rights and humanitarian law were clearlybiiggest overall protection concern in Sri
Lanka, it remains entirely unclear who within UNkM@s responsible for the UN’s response to
these violations. While responsible for managirggRC system and the Sri Lanka RC and his
UN coordination role, neither UNDP nor the UN Dexmhent Group and the UN Development
Operations Coordination Office believed its rolétto provide the RC with guidance or
instructions on dealing with these core protecissnes. The Special Representative of the
Secretary-General for Children and Armed ConflRREG-CAAC) had a international human
rights and humanitarian law mandate, but the ‘16&@brting mechanism for which it has
oversight was compromised at the country-level,traspecially by Government membership of
the body coordinating the mechanism; and at UNH&,ikformation could only be presented to
the Security Council’s working group on childrenainmed conflict many weeks after the end of
the conflict® The Special Adviser on the Prevention of Genoaid® also has an international
human rights and humanitarian law mandate, raisadern with the Government and the
Secretary-General over the situation but favourgdtgliplomacy and told the Government he
would “not speak out.” When his office later triedissue a public statement this was not
supported by UNHQ. The UN’s most senior human sgrtd humanitarian law official was the
USG-Human Rights, but OHCHR had no direct role i tdonitoring of the situation,
supervision or oversight for UN action, or UN engagnt with the Security Council; and
OHCHR'’s New York office had insufficient capacity ¢ngage in sustained UNHQ-New York-
based action on Sri Lanka. Even though neither &etd clearly assumed leadership
responsibility on these issues, the Chef de Cabalied upon and agreed with the USG-
Humanitarian Affairs’ determination that UN data @wilian casualties were not verified. Along
with most of the other Policy Committee membersythoth largely disagreed with the USG-
Human Rights’ analysis, and that of key workingelestaff in Sri Lanka, calling for fuller
reporting and advocacy using available data.

64. Although some efforts were undertaken, from 200Wamds the UN should have devoted
greater political capital to the crucial objectfedeploying a human rights field operation to Sri
Lanka. And, failing this, the UN, and particula®HCHR, should have ensured adequate
monitoring and reporting from UNHQ, based on infation from available sources.

65. The Resident Coordinator/Humanitarian CoordinatodadUNCT:The UNCT leadership in
Colombo had insufficient political expertise angberence in armed conflicts, and in human

® Annex V.C (paras. 16-22).
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rights and humanitarian law issues to deal withetkieaordinary challenge that Sri Lanka
presentedThe UNHQ heads of agencies and departments, howddidenot appear to recognize
this. The senior-most position on the ground waged a D1Several heads of UNCT entities in
Colombo complained that the HQs of their respediigencies were not adequately seized of the
evolving situation and did not provide sufficiemligy and political support.

66. The RC struggled to juggle the many challengegsjquaéarly as regards pursuing
humanitarian assistance in a situation of grawermattional human rights and humanitarian law
violations, and ensuring the well-being of statieTRC did not get the direct management
support from UNHQ that he needed to deal with aneexdinarily difficult situation. The
instructions he received were duplicative, anddaicguidance on key aspects such as protection
and international humanitarian law. He also hadn@my interlocutors, obliging him to repeat
the same briefings and contacts with several @iffetNHQ bodies and actors. The RC’s office
was severely under-staffed, and the RC later samiduld have benefited from legal and
political advice, and a mentor to assist on keysiees. The presence of political and human
rights advisers with narrow terms of referencertbtimake up for a lack of expertise among the
leadership itself, or the lack of strong oversigatn UNHQ. The RC’s communications with
Government were poorly framed from the perspeaivwaolations of international law and UN
responsibilities. Only three staff — the Human Réghdviser and two supporting staff — had an
explicit and broad international human rights aochanitarian law focus; however, at some
point in early 2009, the RC excluded his Human Rigkdviser from key meetings and from
providing inputs on correspondence with the Govemninand UNHQ on human rights
violations.

67. The RC/Humanitarian Coordinator (HC) and UNCT weanable to sufficiently leverage
their roles as leading development and humanitachors to secure key actions by the
Government regarding the conduct of the conflicbstfundamentally, Sri Lanka puts into
guestion the ability of a RC/UNCT structure anddtpearters hierarchy, set up to respond to a
development situation and staffed by experts iretigament, to lead a UN response to a
massive human rights crisis with acute politicaretcteristics.

5. United Nations political engagement and the respoiislities of
Member States

68. Member StatesAs the conflict in the Wanni intensified, Sri lanwas never formally
considered by Member States at the UN, whethdreaBecurity Council, the Human Rights
Council, or the General Assembly. The Security @dismmWorking Group on Children and
Armed Conflict was periodically considering a slendspect of the situation through the 1612
Children in Armed Conflict Resolution monitoringgmess. But the pace of its deliberations was
slow and its mandate limited, and the process ladhpact on the wider situation. From late
2008, a small group of non-permanent members ob#ueirity Council had become deeply
concerned by events and by early February 2009edi#iiie Security Council to formally
consider the situation. However, they could nohgat sufficient consensus, hampered by a
serious lack of information from the Secretariatlo& human rights and humanitarian situation
and a general reticence among other members &abarity Council. The ‘informal interactive
dialogue’ format through which the Council eventyahet was seen by many members as a
good compromise, but it had no formal status, ¢teda outcomes and left no formal minutes of
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its deliberations. The Sri Lankan ambassador tdJiRearticipated in the meetings, providing
the Government’s version of events and potentiaflyencing discussions. The travel to Sri
Lanka of two Foreign Ministers from members of 8exurity Council in late April 2009 and
their subsequent call, on 12 May in New York, forl&nka to be placed on the Security
Council’'s agenda came too late to change the cairseents. The essential voice of India was
not included within Security Council-specific dedifations at UNHQ®

69.In Geneva, efforts to launch a Special Sessioh@Human Rights Council also lacked
adequate support from Member States. The Human®R@buncil’'s May 2009 resolution on Sri
Lanka adopted only after the end of the conflickWwased on a draft text submitted by the
Government of Sri Lanka itself; the resolutionédilto acknowledge the violations of
international law that had taken pl&éé&here was no serious consideration of turningyéo t
General Assembly.

70. The Human Rights Council subsequently adopted@utisn to promote reconciliation and
accountability in Sri Lanka in March 20£%2The changing stance of Member States in the years
since the end of the conflict is credited partlytte increased availability of reports on the
events, including reports by international NGOs dredreport of the Panel of Experts. The
broadcast of a British Channel Four film— Sri LasKalilling Fields — on 3 June 2011 during the
Human Rights Council’'s 17session in Geneva in a side event within UN premis reported

to have been patrticularly powerful in informing Mieen States of the violations reported to have
taken place. Much of the information used in tha& fivas obtained from, or had already been
accessible to, the UN for some time previously.

71.UN political engagemenWhen the Norwegian-led peace process falteredJti’'s general
exclusion from that process over several yearshefSecretariat in a somewhat weak position
from which to gather Member State political supgortUN action during the final stages of the
conflict. There was no Secretariat strategy eitbeseek general support or encourage specific
action by the Security Council or the Human Rigbtsincil. To some extent this reflected
disagreements among some senior UN officials aaghéinceptions among staff of where the
preponderant weight of Security Council Member &atood with regard to the situation. Some
senior staff wished the Secretary-General to takewee visible stance on the international
human rights and humanitarian law situation anactovely seek Security Council involvement.
Others said they needed to protect the Secretamgi@efrom taking sharper positions on the
situation because there was no consensus from Megtaies that he should do so. The Security
Council members who favoured early action said3keretary-General should have convened a
Council meeting under Article 99, but some senibdr sfaff said that in the absence of unity in
the Council this would not have been realistic.irigr dynamic occurred in Geneva within the
Human Rights Council; some actors suggested th&ldRicould have done more to provide
Council members with information on the situatibattwould have helped them reach
consensus much earli&t.

® Annexes II1.B.5.b (paras 132, 141) and V.C (p&8h 1

7 Annex I11.C.1.a (paras 153-155).

% Annex I11.C.2.c (paras 186-188).

% The assessment is based on the Panel’s interviéitvéN staff and Member State officials, as well a
examination of UN actions and documents. Ambivatesimong Member States over UN action in Sri Lanka
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72.Overall the Secretariat approach to engaging wigtmider States showed a lack of purpose —
failing to acknowledge its responsibilities andsb@f Member States. The Secretariat’s
presentations at the Security Council informalriatéve dialogues, while touching upon human
rights and political aspects, focused primarilytlo@ humanitarian situation. Presentations were
delivered by the USG-Humanitarian Affairs and o tweccasions by the Chef de Cabinet. By
not providing the Security Council with detailstbé failure of the Government and the LTTE to
meet their responsibilities, UNHQ did not offer Mleen States the clear analysis and options for
action that the situation required.

73.During the last months of the final stages of tbeflict, the Secretary-General personally
undertook sustained advocacy on the situationiibhé&ka. He made numerous phone calls to
the President of Sri Lanka and used any opportdaitgeet with the President, such as on the
margins of a Non-Aligned Movement summit. He alsegaged in advocacy through lunches
with the Security Council, and through personadmrkesperson’s references before the media.
The Secretary-General’'s personal investment in thiba appeared to have a positive impact on
the pace of population returns and on accountglafter the conflict. The less-apparent impact
of the Secretary-General’s advocacy during thd Biege of the conflict itself appears to be a
combined consequence of the lack of an adequatet&gat political strategy, inadequate
information at UNHQ on the situation, and the latkroad support from Member States.

74.The concept of a ‘Responsibility to Protéttvas raised occasionally during the final stages
of the conflict, but to no useful result. Differipgrceptions among Member States and the
Secretariat of the concept’s meaning and use hemhibe so contentious as to nullify its potential
value. Indeed, making references to the Respoitgitnl Protect was seen as more likely to
weaken rather than strengthen UN acfibfihe events in Sri Lanka highlight the urgent nfeed
the UN to update its strategy for engagement widnider States in situations where civilian
populations caught up in the midst of armed cotlare not protected in accordance with
international human rights and humanitarian law.

6. United Nations failure

75. Cultural challengesThe UN can face significant challenges in retajrtime essential support
of a Government to help in delivering assistancédendt the same time responding to serious
violations of international law that may require N to issue criticism of the same
Government. In the case of Sri Lanka, a number€U and UNHQ senior staff perceived
these challenges as dilemmas or as conflictingorespilities : (i) choosing not to speak up
about Government and LTTE broken commitments aathtions of international law was seen
as the only way to increase UN humanitarian ac¢esshoosing to focus briefings to the
Security Council on the humanitarian situation eatfhan on the causes of the crisis and the
obligations of the parties to the conflict was sasra way to facilitate constructive engagement

continued beyond the end of the war, with a grould@mber States writing to the Secretary-Generapgpose
establishment of the Panel of Experts. Among théNestaff urging Secretariat action under Article 86me noted
that Sri Lanka was already being considered undértcle 99 process through the Secretary-Gergraports to
the Security Council under the Security Counc#salution 1612 monitoring and reporting mechanismch that
calling a meeting of the full Council would not &e exceptional step, they argued.

02005 World Summit Outcome document (paras. 138188 http://www.un.org/summit2005/documents.html
" Interviews with UN Staff and diplomats by the Plane
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by the Secretariat with Member States; and (iii) &lipport in the establishment of internment
camps was seen as the only option for the UN tistad&s emerging from the Wanni, even if
the IDPs were deprived of freedom of movement &ediN had limited access to thém.
Decisions at UNHQ and in the field were affectedabyinstitutional culture of trade-offs. The
tendency to see options for action in terms ofrditeas frequently obscured the reality of UN
responsibilities. In fact, with its multiplicity ohandates and areas of expertise, the UN
possessed the capabilities to simultaneously sfioiveumanitarian access while also robustly
condemning the perpetrators of killings of civikart should have been able to push further for
respect for international norms in the deliveryase$istance to IDPs and avoid accusations of
complicity in the detention of IDPs.

76.There was a continued reluctance among UNCT inistits to stand up for the rights of the
people they were mandated to assist. In Colomboesenior staff did not perceive the
prevention of killing of civilians as their respanifity — and agency and department heads at
UNHQ were not instructing them otherwise. Seenttuge the failure of the UN to adequately
counter the Government’s under-estimation of paprianumbers in the Wanni, the failure to
adequately confront the Government on its obswastio humanitarian assistance, the
unwillingness of the UN in UNHQ and Colombo to aslly Government responsibility for
attacks that were killing civilians, and the tomel @ontent of UN communications with the
Government on these issues, collectively amoumedfailure by the UN to act within the scope
of institutional mandates to meet protection resjalities.

77.The tone, content and objectives of UNHQ’s engagewéh Member States regarding Sri
Lanka were heavily influenced by what it perceivdeimber States wanted to hear, rather than
by what Member States needed to know if they werespond. Reflection on Sri Lanka by
UNHQ and Member States at the UN was conducteti®basis of a mosaic of considerations
among which the grave situation of civilians in Bainka competed with extraneous factors such
as perceptions of the role of the Secretariatsimngtations with Member States and frequently
inconclusive discussions on the concept of the Bespility to Protect. In particular, the

Security Council was deeply ambivalent about evanipg on its agenda a situation that was not
already the subject of a UN peacekeeping or palifitandate; while at the same time no other
UN Member State mechanism had the prerogativeadaige the political response needed,
leaving Sri Lanka in a vacuum of inaction.

78.Framework of actionThe overall framework for UN action in Sri Lankasvnot well-
adapted to the Organization’s responsibilitiesegithe situation. Over the past 15 years,
Member States and the UN system have agreed that pgevelopment and the protection of
basic rights are deeply intertwined and mutuallgfogcing and that they must be tackled
together. Under UN auspices, Member States havetedia range of interlinked standards that
define UN protection responsibilities in situaticngh as armed conflict. These include: the
international human rights law framework of ciuwildapolitical and economic, social and cultural
rights; the adoption of the Responsibility to Pabt@nd numerous resolutions by the Security
Council on protecting civilians in armed conflibrdugh the protection of international human
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rights and humanitarian ld All UN entities, whether in the Secretariat or ON are expected
to support follow-up and implementation of thesendiard§"; and UN action in Sri Lanka was
being measured partly on this basis. And yet, dloéstwith which the UN can meet its
responsibilities vary widely across different cayrgituations ranging from, on the one hand,
Security Council-mandated missions designed forperpolitical and armed conflict situations
to, on the other hand, the UN’s infrastructure inLanka consisting of a UNCT and RC
designed primarily to support developméhalthough additions were made to the UNCT
infrastructure in Sri Lanka to help it respondhe tonflict, most notably the addition of the
Humanitarian Coordinator role and the significaip®ort of OCHA, the staffing composition
and structural posture of the UNCT and UNHQ rekatiy Sri Lanka nevertheless remained
largely unchanged. While the UN’s infrastructurmagned static, the worsening situation was
drastically changing both the UN’s responsibilitéesl the expectations of the UN’s role. The
UN’s development and humanitarian branches weraitgusto the situation and unable to fully
address the UN's political and human rights and dmitarian law responsibilities; while it was
these same responsibilities that became most fuackatto the survival of civilians.

79.Above all, UN action in Sri Lanka was not framedNdgmber State political support. In the
absence of clear Security Council backing, the Wi¢%ons lacked adequate purpose and
direction. Member States failed to provide the 8&arat and UNCT with the support required to
fully implement the responsibilities for protectiohcivilians that Member States had
themselves set for such situations.

80. Systemic failureThe primary responsibility for killings and othaolations against the
estimated 360,000 or more civilians trapped dutivegfinal stages of the conflict in the Wanni
lies with the Government of Sri Lanka and the LTURder very difficult conditions, the UN
succeeded in transporting some humanitarian assesta convoys into the Wanni, in providing
a degree of emergency shelter and relief to al@®&3{000 survivors who were able to leave the
conflict zone, and in positively influencing sonspacts of Government plans for IDPs;
exceptional attention was devoted to the situaiypsome senior UNHQ officials, including the
USG-Humanitarian Affairs; anthe Panel was inspired to find how far many individual staff in the

field have gone in their efforts to uphold the principles of the Organisation. Nevertheless, the Panel’'s
report concludes that events in Sri Lanka markaaefailure of the UN to adequately respond
to early warnings and to the evolving situationidgitthe final stages of the conflict and its
aftermath, to the detriment of hundreds of thousasictivilians and in contradiction with the
principles and responsibilities of the UNe elements of what was a systemic failure can be
distilled into the following: (i) a UN system thiaicked an adequate and shared sense of
responsibility for human rights violations; (i) amcoherent internal UN crisis-management
structure which failed to conceive and executelsement strategy in response to early warnings
and subsequent international human rights and hisangm law violations against civilians, and

3 see for example the operative paragraphs of S/FE8/(28 April 2006) as well as its preamble refess to
past Security Council resolutions.

4 The Security Council “Demands that all States/firtiplement all relevant decisions of the Secu@ibuncil, and
in this regard cooperate fully with United Natiqrsacekeeping missions and country teams in thevfelip and
implementation of these resolutions;” Security Gauresolution 28 April 2006, (S/RES/1674) (par@).1

> The RC system, created by General Assembly résnl82/197, was built on the premise that the “aller
responsibility for, and coordination of, operatibaativities for development carried out at the oy level” was to
be entrusted to a single official.

28



which did not exercise sufficient oversight for W@istion in the field; (iii) the ineffective
dispersal of UNHQ'’s structures to coordinate UNacand to address international human
rights and humanitarian law violations across sawdifferent UNHQ entities in Geneva and
New York with overlapping mandates; (iv) a model N action in the field that was designed
for a development rather than a conflict respo(gethe most senior position in the field graded
at a D1 seniority that was below the heavy resiilitees required of the position, and a corps
of senior staff that did not sufficiently includeetarmed conflict, political, human rights and
international humanitarian law and related managemeperience to deal with the challenge Sri
Lanka presented, and who were given insufficieppsut; (vi) inadequate political support from
Member States as a whole, notwithstanding bilatdfatts from all regions, and inadequate
efforts by the Secretariat to build such supportt évii) a framework for Member State
engagement with international human rights and mitawaan law protection crises that was
outdated and often unworkable, in part becausie ihot enable Member States to reach a
sufficiently early and full political consensus the situation and the UN response.

B. Sri Lanka’'s way forward

81. As this report was being completed, the Governmeehinitted its second Universal Periodic
Review to the Human Rights Council. In additiore ermanent Representative of Sri Lanka
told the Panel that the Government had made sogmifiprogress in implementing the LLRC
recommendations and that it was inviting OHCHRdnduct a technical mission to Sri Lanka.

In this regard, the Government is indicating if®&$ to respond to aspects of the Human Rights
Council’'s March 2012 resolution on Sri Lanka.

82.1t is beyond the scope of the Panel's mandatedesascurrent events and corresponding UN
action in Si Lanka. It is nevertheless clear thaté can be no lasting peace and stability without
dealing with the most serious past violations aittiaut a political response to the aspirations of
Sri Lanka’s communities. The UN cannot fulfil itegi-conflict and development responsibilities
in Sri Lanka without addressing these fundamerdaterns; and the UN should continue to
support implementation of the recommendations @eRhanel of Experts on Accountability.

V. Recommendations regarding United Nations action teespond effectively to similar
situations of escalated conflict

A. Reference points

83.The Panel’'s recommendations build on the conclgstdmprevious reviews of UN action.
The December 1999 report of the Independent Indoio/the UN’s actions in Rwanda made
recommendations that remain very relevant to Ulacdh Sri Lanka. They include: the need
for political will and support from the Security Quacil; the leadership role of the Secretary-
General; the importance of bringing human righterimation to bear in the deliberations of the
Secretariat and OHCHR'’s role in sharing such inftion with the Security Council; the
“human rights competence” of staff on the groundj eoncerns over the status of national
staff.’® It is also helpful to recall the focus of the ‘Bini’ reform process on the UN’s
engagement with Member States — including its adtioorthat the Secretariat should tell the

® Report of the Independent Inquiry into the UN’si@ts in Rwanda, December 1999.
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Security Council what it needs to know and not whatants to hear. Also relevant are
recommendations on the coherence of UN action, nmadsiews of internal operations
conducted after the Baghdad bombing of the’ Uitid of the UN'’s Haiti crisis respon&e.

84.The recommendations seek to complement recemdtings undertaken by the UN since the
end of the war in Sri Lanka. These include: (i) D&#Aorizon scanning briefings’ to the
Security Council; (ii) the October 2011 decisioretablish a Secretary-General’s Crisis Centre
(UNOCC) to provide common situational awarenessetuor leaders across the UN system and
Secretariat in support of crisis response; (ii@ Bolicy Committee’s January 2012 decision that
the Secretary-General may declare “Special Circantgts in Non-Mission Settings” where
demands on the UN rise; and (iv) the ongoing iniotibn of ‘programme criticality analysis’
when making decisions on security, such as forcegion of UN staff.

85.The Panel’'s recommendations have also been madewiwareness of the strengths and
weaknesses of UN actions in other recent situatiéasinstance, in at least one country
situatior® deployment of a small UN Secretariat effort helpedupport national State and non-
State actors in bringing about a ceasefire anchdrteattacks on thousands of civilians within a
roughly 12 month period. Secretariat actions, @gfound and at UNHQ, operated in parallel to
the UNCT and in close consultation with nationaghauties and Member States. Efforts
involved discrete political and human rights andhlanitarian law actions to protect civilians and
support political processes, supplementing the Uixesexisting humanitarian and development
actions. A fundamental platform for the succesthefSecretariat effort came from various
members of the Security Council and regional States together created an informal “full-
circle coalition’ of support for UN actiofhis positive experiengarovides an example of the
UN’s need for new means of gathering Member Stappsrt and new models of UN action in
the field that can be effective but which also epemwith the light footprint often desired by the
country of deployment and by regional States, thigdve pressure from the existing UNCT
without duplicating the country team, and thateasy to deploy and low cost. The Government
of Sri Lanka would not have necessarily fully ended such a deployment. However, if
encouraged to do so by Member States, the Govetrooald have been willing to accept it
precisely because the deployment would have beail,srme-bound, consultative and non-
intrusive.

86. Finally, the recommendations have been framed figcteon on the political character of
human rights crises and the role of UN Member Steggarding such situations. All Member
States regret and would wish to prevent situatwimsre there is a large-scale loss of human life.
The single most effective UN action to protect lawis from gross human rights violations is
early and robust political consensus among UN Merfiates in favour of protection: the
combined political will alone of the internatiormmunity has dramatically positive effects in
encouraging parties on the ground to change toeidwuct and protect civilians. But, conversely,
the single most significant factor that limits tdl’s ability to adequately address such
situations is the difficulty Member States haveyessally at the Security Council, in reaching an

T UN Headquarters Crisis Response to the 19 Audi@3 attack on the UN Office in Baghdad: Lessongmhes
Report and Implementation Plan, March 2004.

8 The After Action Review of the Haiti Crisis Respen Lessons Learned and Action Plan, Septembér. 201
" The example refers to the deployment of an inigam of about 15 international staff in Nepal iial 2005,
working closely with a small headquarters team, witl the support of State authorities.

30



early and qualitatively adequate political consen®u a situation. The difficulty in reaching
consensus is caused by Member States’ concernthéhbiiN actions they are asked to agree
upon may have philosophical or practical consegefar national sovereignty or broader
national political or economic implications. Reauhearly and full political consensus among
Member States is vital to improving protection nfilan lives: without firm political support the
impact of UN actions is severely weakened and @elagnd without early UN action, situations
quickly deteriorate creating ever-greater challenige the Security Council that ultimately have
a far greater impact on the separate concerns afldde States than would an early and light set
of UN actions. Approaches need to be identifiedlkmw UN Member States to more easily
reach the necessary political consensus. Thesd gatilide providing Member States with
earlier and better information, and offering theewvmodels of UN action which protect the
human rights of civilians but which also have mialnmpact on the wider concerns of Member
States. In addition, although many Member Staitdhat/e serious concerns regarding some
interpretations and implications of the Respongibib Protect, in practice possibly the greatest
contribution of this concept would be as a prot¢edslp facilitate the emergence among
Member States of early political consensus on hurigguts protection.

B. Recommendations

87.The Panel submits the following recommendationgHerSecretary-General’'s consideration.
The recommendations seek to support profound clsaingeow the UN approaches similar
situations in the future. The recommendations akertheless intended to be politically feasible
and to be largely resource neutral:

a) Renew a vision of the United NationsThe Secretary-General should renew a vision®f th
UN’s most fundamental responsibilities regardingéascale violations of international
human rights and humanitarian law in crises, wigagicular emphasis on the responsibility
of senior staff.

1. The vision should help frame strategy and polieponses, at senior levels of the
organization, to situations of massive human rigiatations.

2. The vision should be introduced by the Secretarge®a through a suitable
opportunity. The vision should also be shared waltistaff in various ways, such as:
asking staff members to sign a letter to the Saryebeneral re-committing
themselves to upholding the principles and valiéee@UN when starting a new
assignment; establishing mandatory, short refrelshefings on the UN’s principles
and values, with an emphasis on how these carfleetesl in each staff member’s
work; incorporating these elements into appointmamid performance appraisals for
senior staff, and into training programmes anddescriptions for all staff.

3. Senior staff should be accountable for implemeaoitatif the vision in the UN
response to relevant crises. At the most seni@ldesf the organization, the vision
should include an obligation to fully inform Memifgtates and the public of the
realities of ongoing violations, and should helfie strategy and policy responses
to crises in which civilians are at risk.
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b) Embed a United Nations human rights perspective it United Nations strategiesin
order to strengthen UNHQ capacity it will be esg@rid include international human rights,
humanitarian and criminal law perspectives in ol analysis and strategy in relevant
situations, while also strengthening UNHQ capaigitipuild political support from Member
States for advocacy and action to address graveecos

1.

The EOSG's internal staffing should include addib suitably senior staff with
strong international human rights and humanitalaanexperience as well as
understanding of UN action in mission and non-roissettings. These additional
staff should strengthen EOSG analysis and liaisiim ttve UNOCC, DPA, OHCHR
and other UN departments and agencies, and Ment&isS

There must be much clearer lines of responsiliityhe UNHQ response to ongoing
situations of international human rights and hurtaai@n law violations, and
improved capacity to brief the Secretary-Generdlember States, and work
through the UNOCC. To this end: (i) OHCHR shouldgbesn an explicit

UNHQ/NY oversight role for the international humaghts and humanitarian law
aspects of UN crisis response, and should be lvelouatable for fulfilling this
responsibility, in accordance with OHCHR’s Gen&sasembly mandate to
coordinate all such activiti€% (i) OHCHR’s staffing presence in UNHQ/NY should
be significantly strengthened; (iii) to make moffceent use of limited resources
and reduce duplication in monitoring and high-lesialation briefings, the
Secretary-General should consolidate UNHQ/NY stgfttapacity on international
human rights, humanitarian and criminal law viaas (such as genocide, mass
atrocities, and war crimes) within OHCHR’s New Yafice; (iv) day-to-day
collaboration between DPA and OHCHR at managemahirarking levels should
be strengthened, including through joint teamsrapodrting, and extended staff
exchanges.

In relevant crisis situations, every UNCT shouldliire staff with expertise in
political analysis, human rights and, where reléyiaaternational humanitarian law.
UNCT planning tools must include complete and hoaaalysis of the human rights
situation; and ‘protection’ should be centred oswing respect for international
human rights and humanitarian law.

Recognizing the constraints on UNCTSs facing an gmgrcrisis, the Secretary-
General should consider introducing new UN modé&Sexretariat action to ensure
that the UN meets its international human right$ lammanitarian law protection
responsibilities during crises, including, for @ste, ‘light-touch, high impact’
teams deployable in support of a UNCT and whiclildidve small in size of up to
20 staff, be of short deployment of a few montlasehlow visibility and would
collaborate closely with host authorities and regidStates.

8 General Assembly resolution 48/141 of 20 Decenil§&3. (Para 4) the General Assembly “Decides tieattigh
Commissioner for Human Rights shall be the Unitedidns official with principal responsibility for tited
Nations human rights activities ... [and]the High Goissioner's responsibilities shall be ... [inter-glito
coordinate the human rights promotion and protedcdictivities throughout the United Nations system.”
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c) Strengthen the management of the whole-of-United Nians crisis responseTo ensure
coherent UNHQ oversight for UN strategy and acttbe, Secretary-General should
strengthen management of the UN response to irtienadlaw crises that present large-
scale risks to civilians.

1.

Oversight for UN crisis response should ideallyekercised through one senior
official who has direct overall responsibility. hleased use could be made of Special
Envoys or Special Representatives, serving as¢he60fficial. However, every
effort should be made to avoid creating additiopafallel, ad hoc support

structures; in this regard, the senior official wlddbe linked to the UNOCC ‘Crisis
Response Manager’ framework. Depending on the ggrappointees could cover
more than one country and issue.

To strengthen coordination, and also to make mifi@ent use of resources, reduce
duplication and gaps, and increase accountabddgsideration should be given to
reducing the number of UNHQ inter-departmental/agesoordination mechanisms
in favour of action through a single mechanismagesis situation. The mechanism
should be directly linked to, and ideally managgdtbe Senior Official and Crisis
Response Manager. The Policy Committee shouldfbrien of genuine discussion,
based on complete information.

In situations of grave international human rightd dumanitarian law violations, the
UN must always be ready to present in UNHQ the &eailable information, and
publicly release such information at appropriatemants. Where access is denied,
monitoring should be conducted from UNHQ. Monitgrimeporting and
presentation of international human rights and mitagan law information should
be led by OHCHR which, when it has no field presemstiould be able to draw on
credible information from other sources.

The field-level coordinator of UN action duringses should ideally have political,
human rights and, where applicable, internationah&nitarian law expertise.
Preference should be given to RC candidates whe haet exposure across several
UN departments, agencies and programmes. RCs shewdaluated in part on their
political analysis and human rights performancee fiéld-level coordinator in a
crisis should be managed by, and should reportigiroa UNHQ entity with suitable
political and, where relevant, armed conflict opiersal and protection expertise;
this could be the UN’s Senior Official on the csisi

In the light of the assessment section and themeoendations in this report, the
useful concept of a ‘Policy on Special CircumstanoeNon-mission Settings’, as
adopted by the Policy Committee in January 201@uishbe developed further. This
should ensure that the Secretary-General’s demaraf such circumstances leads to
improved UN action.

The UN should continue to roll out the new ‘prograencriticality’ approach to
security, under which management-level decisionswatuation and other security

33



measures take full account of programme needs,thatlhunderstanding that
‘programmes’ must be defined as including the $athpe of UN responsibilities.

d) Promote accountability and responsibility:

1. UN departments and agencies both in headquartdréharfield should adopt
minimum commitments to ‘due diligence’, includirftat they regularly request from
OHCHR information on serious human rights concevitsin countries where they
operate, and that they give consideration to safdrmation in internal strategy and
policy meetings.

2. Conduct a limited internal review of UN action imegy acute crisis that presents
large-scale risks to the protection of civilians.

e) Improve United Nations engagement with Member Statand build political support:
For every relevant crisis, the Secretary-Generatrhave an array of options that will permit
him to inform Member States of the full breadthlod situation and to suggest actions. The
Secretary-General cannot be in a situation wheiis hieable to speak about situations of
grave urgency, and the Secretariat must be algeetent to Member States, including
regional groups, the best available informationner States must be in the best position
possible to make decisions on what response taeuihsough the UN to such crises.

1. Possibly as a standard practice, regarding aksans of major international law
crisis, the Secretary-General should invite inte@$8/ember States, especially
regional States, to joint briefings systematicagilyen by the heads of DPA, OHCHR
and OCHA.

2. As an additional option, the Secretary-General khmake more regular and
explicit use of his Security Council convening aurity under Article 99 of the
Charter.

3. The Secretary-General should work with Member Stadesuggest new models
through which they could convene, and begin comata® of a crisis much earlier,
possibly pre-empting, through prevention, the neadke a situation to the Security
Council. New models of Member State action or Seca briefing and deployment
would pay particular attention to the role of regibStates.

4. The Secretary-General should use the Responsital@Brotect (R2P) as a
‘convening’ initiative to invite Member States teceive and consider information on
the human rights aspects of a relevant crisis tsitagand in this regard, DPA and
OHCHR should be jointly tasked with managing ite asd fulfilling the
Secretariat’'s own responsibilities under the cohcep

5. The Secretariat should make use of updated mettfdatsefing Member States on
crises, including video and other digital media anéfings from field-based staff.

f) Better address violations of privileges and immunies: The Secretary-General should
review options for inviting Member States to comsid/hat actions they could take in
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9)

V.

response to situations where one Member State esgagustained actions against UN
personnel and institutions, including violationd i privileges and immunities, and which
are having a serious impact on the UN'’s abilityneet its responsibilities. Further
consideration should also be given to the UN’s sujpo staff under threat.

Follow-up: the Panel strongly urges that: (i) its report l@epublic; (ii) follow-up be

given to the report’'s recommendations, that thegss be led by an official within the
EOSG, and that an implementation road-map be $g{ibuthe report be taken into
consideration in other related processes, suckewsdapment of the UNOCC, programme
criticality, special circumstances and change mamat; and (v) the UN offer to engage
with the Government of Sri Lanka regarding thossrents of the report that are applicable
to ongoing UN action in Sri Lanka.

Conclusion

88.Coming at the beginning of his second term, thee&a/-General’s decision to commission
an internal review is a courageous step. The Rsliglves that the report’s findings and
recommendations provide an urgent and compelliatigrim for action. The UN'’s failure to
adequately respond to events like those that ceduinr Sri Lanka should not happen again.
When confronted by similar situations, the UN masiable to meet a much higher standard in
fulfilling its protection and humanitarian respdbities.
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Annex |

Terms of Reference

The Secretary-General’s Internal Review Panel on Uted Nations action in Sri Lanka during the
final stages of the war and its aftermath

The Secretary-General’s Internal Review Panel Ptéweel) was set up pursuant to Article 4.B of
the report of the Secretary-General’'s Panel of Bgpmsn Accountability in Sri Lanka. The
Panel’s tasks were detailed as follows:

- Provide an overview of the actions of the Unitedidtes during the final stages of the war in
Sri Lanka and its aftermath, in particular regagdine implementation of its humanitarian
and protection mandates within the overall contéxhe United Nations’ engagement in Sri
Lanka during this period.

- Assess the contribution and effectiveness of thigedriNations system in responding to the
escalating fighting and in supporting the engagdroéthe Secretary-General at the political
level.

- ldentify the institutional and structural strengtrsl weaknesses that emerge from such a
review and provide recommendations that would betied United Nations, its Member
States and the wider international community inidgawith similar situations.

- ldentify any need to update or overhaul United dlaipolicies or guidelines pertaining to
protection and humanitarian responsibilities basethe United Nations’ experience in Sri
Lanka and for strengthening the UNCT system ana#pacity of the United Nations as a
whole to respond more effectively in similar sitoas of escalated conflict.
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Annex Il

Number of people in, or emerging from, the Wanni

1. Making an accurate determination of the numbeilians in the Wanni during the

final stages of the conflict was vital for assessta®f the humanitarian assistance required, and
would also become central to assessments of théewof civilian casualties. Major differences
in population numbers were given during the finabss of the conflict by various actors, with
the Government citing very low numbers in comparigdth those cited by the UN and some
other actors. Low population numbers were useddoeathat the quantities of food and other
humanitarian assistance being delivered were adegoa numbers were also used during the
conflict, and subsequently, to rebut allegationsiafian deaths.

2. Determining population numbers within the Wanni wamplex for several reasons.
First, the LTTE had long had reason to artificiafiflate population estimates, so as to claim a
larger constituency of support and to seek addifibnmanitarian assistance which it could
appropriate. Second, even before the war’s finalthi thousands of people were being
displaced within the Wanni, making it difficult &scertain total population numbers. Third,
different Government actors and different UN actdtsised widely different figures during the
conflict, making it difficult to identify an ‘offi@l’ figure. In a 9 March 2009 presentation to
donors the UN used several very different figdrEsurth, after the end of the conflict, the
Government significantly revised its own use of tens, thus highlighting the inconsistency
between the numbers that it said at the time wetke Wanni and the number that it later
acknowledged as having subsequently come out diVidueni.

3. It is beyond the capacity of the Panel to makeegipe determination of the number of
people in the Wanni during the period under revidevertheless, the issue remains central to
UN efforts and the Panel must perform its assessofeéhe UN'’s actions based on the
information available to the UN at the time. Tha@lahas prepared a table, listing some of the
most relevant population numbers used by key acttrs table shows the number of people
reported by different actors as within the Wanrselected moments during the final stages of
the conflict, as well as the number reported asnggleft the Wanni during the period. The two
sets of numbers are linked: the numbers in the \Ngnaually drop as the conflict progressed;
while the number outside the Wanni, mainly in capgpadually increased.

4. Statements given to the Panel show that the UNCS sgasitive to the fact that the
largest population estimates were very much higfean the national Government estimates and
that the UN continued quoting the Government edeseeaching a ‘compromise’ by lowering
its own estimates. In fact, the rise in the nundfgreople reaching camps outside the Wanni
shows that even the UN’s estimates of numbers @plpevere well below the actual number.

! Cited in a 9 March 2009 UNCT briefing to donorsiumanitarian agencies estimate that between 15&060
200,000 people are trapped in the No-fire zone (NFZn estimated 30,000 people outside the NFZ.Gd®L
reports that 70,000 people are trapped in the W@ameluding NFZ). Reports received from the NFZ gesst there
is an even greater number inside: up to 300,0080,080 peoplé
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5. Some commentators (see table) have argued thdistrepancy between the number of
people recorded as being within the Wanni at tlggriméng of the final stages and the number
recorded as having left the Wanni by the end ofthe indicates the number of people who are
unaccounted for and who may have died during thiegeOn this basis, a written submission to
the LLRC, cited population figures provided by thevernment Agents of Killinochchi and
Mullaithivu as listing a total population in the W of 429,059 in early October 2008. The
submission to the LLRC compared the population rensin the Wanni in October 2008 with
the number of people registered as IDPs outsid&\ieni by July 2009 and said that some
“146,679 people seem to be unaccounted for.” Tiseaesimilar discrepancy between the
360,000 people reported to be in the Mullaithiveisaof the Wanni as the conflict intensified in
early 2009, cited by the Government Agent of Mtifiaiu in her own 2010 testimony to the
LLRC, and the 289,915 cited by OCHA as havingtleét Wanni by June 2009.

6. The Government disputes any suggestion that theseegancies reflect deaths during
the conflict. In its 9 August 2012 Universal PermBReview submission to the Human Rights
Council, the Government’s report said: “As no coetq@nsive census has been carried out in the
Northern Province since 1981, the Department ofsGgmand Statistics was charged with the
task of making an enumeration of persons in thehdon Province and this task was completed
in 2011 ... A comparison of the population data friv enumeration and from the island-wide
census will enable the GoSL to gain an understgnalinhe causes of deaths as a result of the
conflict. Causes could include LTTE cadres killadaction, LTTE cadres and civilians who
escaped the conflict and migrated to other parBriobfLanka/overseas, civilians likely to have
been killed in the crossfire, civilians killed dyet LTTE while escaping from LTTE control,
false reporting and deaths reported but not ocogidiuring the period of the humanitarian
operation. It is expected that by the resultingistias the unfounded allegations of ‘tens of
thousands’ of civilian deaths having occurred i first 5 months of 2009 will be conclusively
refuted.”

7. In contrast, the Panel of Experts stated “desfstadcess to first-hand information
regarding the size of the civilian population atsdnieeds, the Government of Sri Lanka
deliberately used greatly reduced estimates aoparstrategy to limit the supplies going into
the Wanni ...2

Number of people in, or emerging from, the Wanni acording to various sources

Dates Population numbers in the Wanni Total Wanni IDPs registered
outside the Wanni
GoSL (local) Govt Agent | Other sources | UN UN GoSL
2008 Sept/Oct 429,089 (221,660)
Nov/Dec (230,000)
2009 Jan >360,000 5,000

2 panel of Experts report, paragraph 131.
3 The total population numbers listed in two cerdmsuments of the senior Government Agents of Mihitai and Killinochchi
on 30 September and 1 October 2008; the totalageguin a written submission to the LLRC on 8 Jap2811, page 4.

4 Cited by OCHA in maps as of 23 September 2008 Jiatidg IDPs only, not total population, in the W .

5 Cited in a 3 November 2008 press statement; nunelfers to IDPs only, not total population.

8 Cited by the Government Agent of Mullaithivu inrfstatement to the LLRC on 4 November 2010 (ppah@5). No precise
date is given, however, the GA left the Wanni onJa@uary 2009 and the statement refers to thestagles of the conflict,
but not the very end. It refers to people in MuHaiu only, although noting many people had coneenfiother districts.

" Cited in IDP Protection Working Group meeting, Bhuary 2009; indicates total IDPs having leftianni.
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Feb >100,000 330,0002 250,006° 35,000°
75,008 330,008° 300,000°
€.70,000°
50-70,0068"
1-15 Mar 70,008 300,000° 180,000-350,008 | (49,935%
70-100,006f 150,000-190,000
<200,006°
16-31 Mar 150,000-190,080
1-15 Apr >230,008° >100,000 171,184°
16-30 Apr c.70,000 150,006° >130,004° 50,00G" 188,628
5-10,008°
1-12 May 198,088
13-30 May 289,978
June/July 282,380 +275,008°

8 Cited by the Defence Secretary on 7 February 2868essed on 15/10/2012 at http://www.dailynew20@8/02/07/sec01.asp
9 Attributed to the Security Forces in a 15 Februaticle on the website of a domestic newspapeessed 15/10/2012 at
http://www.nation.lk/2009/02/15/militarym.htm

10 Cited by the Minister of Foreign Affairs in an E&bruary 2009 speech to the diplomatic communitgessed on 15/10/2012
at http://www.defence.lk/new.asp?fname=20090218_07

11 Attributed to the Defence Secretary on 17 Febr@a69, when he reportedly said estimates of civilihad been greatly
exaggerated, viewed on 15/10/2012 at http://nebéfint/report/sri-lanka/sri-lanka-civilian-safettyp-priority-defence-secretary
2 The report of the Panel of Experts on accountglijiara.126) cites a report “Situation report/Mithivu District” submitted
by the AGA of Mullaithivu to the Government on 2lffeary 2009, and shared with the UN, quoting tigsere as the total
population in the district. State authorities ind@obo reportedly rejected the number.

13 Cited in the Panel of Experts report, p28; referthe number of people in Mullaithivu only.

14 Cited in a 6 February 2009 OCHA Sitrep.

15 Cited in a 13 February 2009 IAWG-SL meeting.

16 Cited in a 13 February 2009 IAWG-SL meeting.

17 Sourced to the Government, 15 March 2009 httpaiankanewspapers.com/news/2009/3/40925_space.html

18 The Government's Secretary General of the Seéaefar Coordinating the Peace Process, 16 Mar€9 2IN sources
http://www.ai-watch.net/blogs/?p=350

19 Quoted by AGA Mullaithivu to the RC in mid-Apritiased on AGA'’s rough “census” in March 2009.

20 Cited in a 9 March 2009 UNCT briefing to donorsiimanitarian agencies estimate that between 15&0660®00,000 people
are trapped in the No-fire zone (NFZ) + an estinth&®@,000 people outside the NFZ ... Reports recenad the NFZ suggest
... an even greater number...: up to 300,000 — 350,e0ple’

2L Cited in a 9 March UNCT briefing to donors on fauekds; refers to IDPs in Mullaithivu only (i.e thinh NFZ).

22 Cited in the minutes of a 10 March 2009 ECHA nregtstating “up to 200,000” people were in the Wann

2 Cited by OCHA with regard to IDPs; refers to thas&avuniya camps only, as of 31 March 2009.

24 Cited by the USG-Humanitarian Affairs in a 26 Mag009 briefing to the Security Council.

% panel of Experts report paragraph 109; no datpesified but the text indicates the number apfiiefore 19 April.

% Cited by OCHA in a map of Wanni sites and hospital of 28 April 2009.

27 Cited in a 19 April 2009 article on the websitettué Ministry of Defence, accessed on 15/10/2012 at
http://www.defence.lk/new.asp?fname=20090419 03

28 Stated by President of Sri Lanka in 26 April 2G9N interview; shown in Channel Four's film “Sri hka’s killing fields”.

2 Cited by the AGA Mullaithivu in a discussion withe RC in mid-April, and based on the AGA’s estienaf people left after a
rough “census” in March 2009.

30 panel of Experts report (para. 109). The textdatdis the number applied from about 19 April wheoua 100,000 civilians
escaped to Government controlled territory, leavatdeast another 130,000 civilians ... trappedrfartsouth.”

31 Cited by the RC in an email to the Chef de Cabime21 April 2009, as his rough estimate.

32 Cited by OCHA in a map of Wanni sites and hospital of 4 May 2009.

33 Cited in an OCHA map of Wanni IDP sites and hadpias of 13 May 2009.

34Cited in an OCHA map, “Wanni IDP movements as ofvey 2009” — refers to total IDPs and not only peop

35 Cited in a 10 July 2009 OCHA Sitrep.

%8 In its June 2011 report “Sri Lanka’s Humanitaréfort during the final stages of the conflict”etiBovernment stated that
“over 275,000 civilians were freed” by the end loé tvar
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Annex IlI:

Narrative of events and UN actions

A. LEADING UP TO THE FINAL STAGES: UN EARLY WARNING AN D PREPARATION
FROM 2005 TO AUGUST 2008

1. Background to the conflict

1. The Democratic Socialist Republic of Sri Lanka (Sanka) has a population of 21
million, including a large majority of Sinhalesehaspeak Sinhala and are overwhelmingly
Buddhist; as well as Tamils, who speak Tamil aredraostly Hindu; Muslims, comprised of
Moors and Malays who practice Islam and are largelyil speaking; and Burghers, Veddahs,
and other ethnic communitiésndependence in 1948 was followed in subsequergdiss by
ethnic and social tensions, leading Sinhalese youtiie South, and Tamil youth in the North, to
separately oppose the Government from the 197@steally turning to militancy and armed
revolts. The Government’s response to terrorismiasigrgency was marked by disappearances,
unlawful killings and torture. From the late 1970w Liberation Tigers of Tamil Eelam (LTTE)
began fighting the Government with the aim of elsghing the state of Tamil Eelam in the north
and east of Sri Lanka. The LTTE adopted increagiagllent tactics to silence other Tamil
groups. It used suicide bombing against militanlitiral and civilian targeté.From the early
1980s, legislation, such as the 1979 Preventioreaforism Act and Emergency Regulations,
provided extraordinary powers to the State sectwityes and limited the jurisdiction of the
courts to check abuses.

2. Initiatives to end the war and associated violaj@nd towards political solutions took
various forms over several decades, includingdbkerhajor attempt -- the February 2002 Cease
Fire Agreement (CFA) and the accompanying inteomati Sri Lanka Monitoring Mission
(SLMM). The CFA led to a reduction in armed clashetveen the main parties to the conflict.
However, both parties “sought to consolidate anprowe their positions by exploiting the
ambiguities and opportunities presented by thegeyhthe agreement, as well as weaknesses in
its monitoring mechanism” and advanced their irger&y committing or permitting

widespread killing.?

3. The Government generally resisted efforts by thettNstablish staffing capacity within
Sri Lanka to respond to the protection and humeanaspects of the conflict. However,
following the 26 December 2004 Indian Ocean tsurthmiGovernment accepted humanitarian
assistance leading to an increase in internatiomalanitarian capacity in both Government- and
LTTE-controlled areas.

! Report of the Panel of Experts. Muslims are carsid a distinct ethnic group in Sri Lanka. Popatafigures
from www.statistics.gov.lk/page.asp?page=population

2 Report of the Special Rapporteur on extrajudisiammary or arbitrary executions, mission to Srika28
November to 6 December 2005 (E/CN.4/2006/53/Ad2i/B\viarch 2006)

% Report of the Special Rapporteur on extrajudisiammary or arbitrary executions, mission to Srika28
November to 6 December 2005 (E/CN.4/2006/53/Ad2i/B\Viarch 2006).
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4. The UN had a generally difficult relationship witle Government, which used its

control of visas, as well as harsh and even defapaiticles in the domestic media, as a means
to pressure and intimidate any staff perceivediéisa of the State. Several Resident
Coordinators (RCs) were declared persona non {fPiN&) and a number of senior staff were
withdrawn by the UN before they suffered the saate.fCandidates proposed to replace them
were apparently rejected because of past experirramnflict situation$.Many international

staff felt intimidated by the Government. Natiostff were sometimes arrested and detained by
the authorities and later, in 2009, two staff wabbeucted and tortured by Government agnts.
National staff were reportedly abused by LTTE cadfide Government’s treatment of staff
affected UN policy decisions and discouraged theftdih responding publicly or more firmly

to reports of Government violations. Senior intéioreal staff were in particular concerned by
the possibility of having their visas revoked ahd impact this would have on their agencies’
work in Sri Lanka, as well as on their professiceradl personal situations. One senior UN staff
member was reported to have been told by his agduniyg the final stages of the conflict that
his priority should be to avoid being declared PNG.

2. 2005-2008: New political context and the implicatios of the campaign in the east

5. Within a roughly 24-month period, a series of fastdramatically changed the political
and military context framing the conflict towardsnditary rather than political response: (i) In
March 2004, the Tamil Makkal Viduthalai Pulikal (W) split from the LTTE to join the
Government; (ii) the 2005 presidential electorataiy of the Sri Lanka Freedom Party’s
candidate, Mahinda Rajapaksa, backed by a natsbrcalalition, led to a shift towards a military
solution to the confli¢t and (iii) the LTTE’s continuing attacks on ciwifis, and growing post-
9/11 international consensus against political gegeent with groups using terror tactics, led to
the LTTE’s increasing political isolation. The @stizing of the movement culminated with the
European Union’s May 2006 declaration of the LT EEagerrorist organizatichThe LTTE
reacted to the EU declaration by requiring thatSh&M remove monitors who were EU
nationals, reducing the Mission’s capacity to candis monitoring, and effectively terminating
LTTE participation in the peace process.

6. Even while the CFA remained in force, and despitermittent peace talks, human rights
violations continued. In 2005, the Special Rapporta ‘extrajudicial, summary or arbitrary
executions’ reported the intentional targeting obcombatants and civilians and widespread
police torture, impunity for abuses by the militaapd LTTE killing of Tamils who refused to
support the LTTE. The same year two other UN inddpat experts reported allegations of
murders, attacks, and threats against journapariamentarians, political party members, and

* As far as the Panel could determine, the UN doesailate records on the occurrence of PNG agalhsstaff, or
the refusal by a Government to accept new candidatéessue visas to selected staff. The Panel wasded
information on these issues in Sri Lanka in intewys with several UNHQ staff.

®> See Annex IV.

® Interviews by the Panel with UN staff.

" International Crisis Group — Sri Lanka : the fedlwf the peace process — 28 November 2006

8 Council of the European UnionBeclaration by the Presidency on behalf of the Ppen Union concerning
listing of the LTTE as a terrorist group31 May 2006
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human rights defendetdsrom the 1990s, Sri Lanka was reported to haveghend-highest
number of disappearances in the World, after laag, disappearances continued in the 2000s,
although at a lower rafé Despite peace talks held in June 2006 in Oslol THéE continued to
recruit thousands of children. The TMVP, now adfiéd with the Government, was also accused
of recruiting childrert’. From around December 2005, the LTTE steppedsegias of attacks
using claymore mines, mostly in the north; the Gomeent would argue these led to further
erosion of the ceasefire. In July 2006, the Govemintaunched a large-scale military offensive
in the east, eventually succeeding in cuttinglo&f L TTE’s sea supply channel and recapturing
the eastern region entirely in July 2007.

7. The Representative of the Secretary-General oritimean Rights of Internally

Displaced Persons (RSG-IDPs), visited Sri Lank@éesember 2007. His mission report
predicted the protection issues that later emeirgéte north, noting that the Government had
recently announced its intention to reclaim contriahe entire island and that there was
increasing potential for mass displacement witmd tom the Wanni. He reported allegations
of extrajudicial killings, physical assault, abdoat disappearances, forced recruitment, the use
of civilians as human shields, prevention of cauié from fleeing hostilities, and indiscriminate
shelling. He said lessons for future situationdadne drawn from the experience in the east,
including regarding restrictions on the freedonmmivement of IDPs and their confinement in
camps?? By December 2007 the intensity of the military gti@ns was already increasing in the
north, and UNHCR reported more than 70,000 new IPDPs 2 January 2008, the Government
announced that it was abrogating the 2002 CFA, kwtiie LTTE had itself done in 2003.The
Government had for several years expressed itatditzsction with the CFA, and the SLMM had
recorded thousands of LTTE violations of its teraswell as a far lesser number by the
Government?

3. UN strategies and planning for the North: human ridnts, development,
humanitarian and political

a. UNCT and UNHQ planning

i. International human rights and humanitarian law ritoring

° Rapporteur on freedom of expression A/HRC/4/27/Ad@aras. 581-588) and E/CN.4/2005/64/Add.1, [fta.
and 814, and the SRSG human Rights Defenders, AIHBTAdd.1 (paras. 592-598)

9 The 2011 annual report of the Working Group orapjsearances (UN Doc. A/IHRC/19/58/Rev.1) indicated a
total of 12,460 cases had been received since thé&ilg Group’s establishment.

M «Karuna Group and LTTE continue abducting anduiicrg children”, Human Rights Watch, 29 March 2007
12 Report of the Representative of the Secretary-@éone the Human Rights of Internally Displacedseers,
Mission to Sri Lank from 14 to 21 December 2007HRC/8/6/Add.4, 21 of May 2008) (paras. 38-40, &1 79).
134 DPs by Place of Displacement and Place of Oragrat 31 December 2007”, UNHCR, 17 January 2008, a
www.unhcr. Ik/statistics/docs/SummaryofDisplacemeéfpr06-31Dec07.pdf

% International Crisis Group — Sri Lanka’s returnatar: limiting the damage — Asia Report n°146 —rigaby 2008,
and the Panel of Experts report (p11).

!5 According to a Sri Lanka Government report omitktary campaign in the North - entitled Humanisar
Operation Factual Analysis, July 2006 to May 200Between February 2002 and May 2007, the SLMMaduleat
the LTTE violated the ceasefire 3,830 times ...” dr25).
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8. The changed political context, the patterns ofgntadn and humanitarian concerns in the
east and the significant intensification of coriflicthe north were all strong indicators that
should have informed UN planning for the eventsdme.

9. The UN had recognized early on that there was ganimeed for independent human
rights monitoring, and that the SLMM was not a silse for this. In 2003 lan Martin, then the
human rights adviser to the Norwegian-led peacega®y urged that a monitoring capacity be set
up. In June 2004, a Human Rights Adviser was depldyy the UN to support the RC/UNCT — a
post that remained throughout the final stageb®ftbnflict. However, the Adviser lacked a
mandate to monitor or report on the situation avith just two additional national staff, lacked
the capacity and stature of a human rights operabmn2005 the Special Rapporteur on
‘extrajudicial, summary or arbitrary executionstoenmended that "The human rights capacity
of the [UNCT] should be expanded immediately, pegdhe creation of a broader monitoring
mechanism ..." and “that human rights must be madeaeboth to the peace process and the
general system of governancélh October 2007 the Special Rapporteur on Tonigied Sri
Lanka and recommended that OHCHR establish afiielgencé’ In March 2007, OHCHR
prepared two internal papers on options for posdibld operations in Sri Lanka, seeking to
identify models that the Government could accepthich would also meet minimum
conditions including a “monitoring, advocacy angading capacity of some kint’ In October
2007, the then High Commissioner for Human Rightsiise Arbour, travelled to Sri Lanka and
asked the Government to accept deployment of @ @ipération. The Government rejected all of
these proposed options.

10.  Separately, in 2005 the LTTE was ‘listed’ in thef@eary-General’s 2005 annual report
on children affected by armed conflict. In July BGfie UNCT established a Task Fdfamn

‘1612 violations® against childreft and systems were put in place for monitoring ambrting.
The mechanism was thought to have had some posttpact, in raising awareness on the
recruitment of children in Sri Lanka. However,ai®a of focus was very specific and could not
address the much wider international human rightshaumanitarian law situation. The
mechanism also faced several obstacles, inclutimigGovernment representatives sat on the
senior monitoring bod§?

ii.  Accountability

11.  While calling for a human rights monitoring capgca second objective of UN strategy
was to push for action on impunity for violatiofi$is was given new urgency after the August

16 Report of the Special Rapporteur on extrajudiciaimmary or arbitrary executions, mission to Snka28
November to 6 December 2005 (E/CN.4/2006/53/Add.5).

" Report of the Report of the Special Rapporteutooture and other cruel, inhuman or degrading eat or
punishment, mission to Sri Lanka, A/HRC/7/3/Addb626 February 2008, para. 94 (y).

18 Internal report, and annexes, of an OHCHR stalfirrary 2007 mission to Sri Lanka to assess progriete
National Commission of Inquiry.

91n accordance with Security Council resolution 262005).

% Violations monitored were: ‘killing and maimingdtecruitment and use’; ‘rape and other forms ofusgx
violence’; ‘abductions’; ‘attacks on schools angpitals’ and ‘denial of humanitarian access’.

2 Internal OHCHR note to UNICEF, February 2007.

2 See Annex V.C.
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2006 execution of 17 staff of the NGA&tion Contre la Fain{ACF) in Muttur. As in the past,
the Government rejected calls for an internatiamgliiry and instead established, in November
2006, its own ‘Presidential Commission of Inquity’investigate 16 incidents, including the
ACF killings. In October 2006 an OHCHR internal oe’ said “There are several serious
problems in the domestic legal system that will panthe effectiveness of this Col [including]
...the lack of witness protection programs, and goibloin in the military law in utilizing the
concept of command responsibility ... it is diffictit see how this Col could be effective in
leading to prosecution.” The internal report okaend OHCHR mission to Sri Lanka, in
February 2007, confirmed the steady deterioratiotheé human rights situation, and the limited
impact that was to be expected of the Preside@tbahmission of Inquiry? In a compromise, the
Government accepted that the commission’s work teitored for conformity with

international standards by an International IndépenhGroup of Eminent Persons (IIGEP),
established in February 2007. One year later, Btag&h 2008, in a public statement on the
Presidential Commission’s work, the IIGEP said t{&]proceedings of inquiry and investigation
have fallen far short of the transparency and canpé with basic international norms and
standards ...”, and regretted flaws such as “regiriston the operation of the Commission ...
refusal of the State authorities at the highesllavfully cooperate with the investigations and
inquiries ... a climate of threat, direct and indire¢o the lives of anyone who might identify
persons responsible for human rights violationsT]h¢re has been and continues to be a lack of
political and institutional will to investigate amtuire into the cases before the Commission.”

iii.  UN Development Assistance Framework and Consoliddtenanitarian Appeal
Process

12. The United Nations Development Assistance FrameWdNDAF) for Sri Lanka —
covering the period 2008-2012 was prepared by tR€Uduring 2007 and “provides the
framework under which the UN Agencies in the coystrpport Sri Lanka's long term
development”. The UNDAF had many objectives addngsthe protection of conflict-affected
populations, including the strengthening of “indegent oversight bodies” for improved
governance and respect for human rights, improwitigpaccess to human rights and justice
redress mechanisms, “Increased equity in socioenmopportunities and services for conflict-
affected communities”, “Increased opportunitiesdarly recovery of livelihoods disrupted by
conflict”, and “Improved performance and participatof public institutions to uphold human
rights and humanitarian law ...”. However, the UND@&H not reflect and address the extent to
which rule of law abuses and impunity were a funeliatal obstacle to human development for
large segments of the Sri Lankan populafion.

13. The 2008 Consolidated Humanitarian Appeal ProcdessA\f) was launched in January
2008 “as Sri Lanka’s humanitarian strategy to supgssential interventions”, prioritizing
emergency relief, protection, and early recoveng @questing $175.4 million for 108 projects.

2 Internal report of OHCHR technical assistance st Sri Lanka to support establishment of théidvel
Commission of Inquiry.

% Internal report, and annexes, of an OHCHR stalfiréi@ry 2007 mission to Sri Lanka to assess progrete
National Commission of Inquiry.

% For a description of the kind of issues requirgion, see OHCHR October 2006 internal reporhéoUSG-
Human Rights on obstacles to accountability inL@nka, in the context of a mission to support tlev&nment in
setting up the domestic Commission of Inquiry.
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2® The protection strategy included the objectivensire minimum standards of safety and
security, including physical protection measured gender-based violence safeguards, are
upheld during displacement while providing guidatepave the way for voluntary return in
safety and dignity leading to durable solution®ramote respect for the rule of law and human
rights ... by enhancing advocacy, capacity building training programmes for government
bodies, security forces, NGOs, IDPs and returnedsnsure equitable access to humanitarian
assistance through technical support and capagilgibg of local administrations ..?* The
strategy for Early Recovery included the objecti\&uipport the implementation of a multi-
sector approach to promote sustainable return esetttement in particular through the

provision of housing, agricultural and livelihooti®asures.” Like the UNDAF, the CHAP listed
the LTTE and paramilitary groups as perpetratorgahtions, but across its 118 pages made no
direct reference to the Government of Sri Lanka psrpetrator of violations or obstacle to
humanitarian assistance. In addition, while ovés gilllion were requested for protection
projects, the projects adopted did not reflectsihieit of the protection strategy: they did not
involve UN action to monitor, investigate and repmr specific violations of international law

by the Government or LTTE. The projects coveredartant issues, but generally ones that were
already covered by the shelter, food, health oerftumanitarian clusters.

iv.  Overall strategy

14.  With the UNDAF and CHAP formal planning processagaing, DPA led the
Secretariat in reframing the UN’s overall stratégyhe wake of the abrogation of the CFA. The
Policy Committee had already decided, in 2007, strategy of sustained visits to Sri Lanka by
high-level UN officials, as a means of maintainarggagement with the Government. An Inter-
Agency Working Group on Sri Lanka (IAWG-SL) wasadsished to facilitate information
exchange, and the Working Group also helped coatglithe high-level visits.

15.  In UNHQ in January 2008, DPA completed an “Opti®agper” which noted that
prospects for reviving the peace process were ldadlexpressed concern for the protection of
civilians in armed conflict, the “anticipated magsnew internal displacement” and the potential
for humanitarian crisis. The paper shows particatarcern that “the departure of the SLMM
leaves a vast gap in monitoring and reporting” tivad “the Government has chosen a
confrontational and uncompromising position regagd bigger stand-alone presence of the
OHCHR with a monitoring mandate.” The note urge®fenassertive action before [the crisis]
becomes a bigger man-made disaster of Rwanda rdgriitThe paper made a series of strategy
recommendations, including: continuation of the I&V8L; follow-up on the reports of Special
Raporteurs; follow-up by OLA on the persistent atans of UN privileges and immunities; pre-
designated security “triggers” for the relocatiarr@duction of staff in the Wanni; that OHCHR
consider working through a national partner whoeatmuing efforts to establish a field presence
and engage in its own public reporting on humahtsigthat other UN agencies should also get
involved in monitoring and information gatheringat the UNCT should review the parameters
of the UNDAF in the context of the spill-over oftability and violence beyond the north; and
that the RC/HC and UNCT should re-invigorate impdemation of the Inter-Agency Advocacy
Strategy adopted in 2007.

% Executive Summary, CHAP 2008.
" See the needs assessment, strategy and respansegiions of the CHAP 2008.
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16. In early 2008, the senior DPA official leading action Sri Lanka and chairing the
IAWG-SL, Angela Kane, visited Sri Lanka with “theipary objective ... to improve relations
between the UN and the Government”. She gave thgd@mt a letter from the Secretary-
General complaining about the treatment of the R&porting on the visit afterward, she noted
“the prevailing view in Colombo, expressed by memsh# the international community
including all Co-Chairs and civil society repressivtes, was that the Government was indeed
fixated on pursuing a military strategy ... [S]ostakeholders informed that they would remain
silent on issues like human rights.” Three IAWG+8ketings were held in January, March and
August 2008. In the 24 March meeting the RC said¢&the visit of Ms. Kane ...improvements
have been made by the Government to facilitatevibr of the UNCT ... The negative stories
about the work of the UN had decreased substantidllin the 18 August meeting the RC again
reported that “cooperation with the Government imagkoved in recent weeks and hoped that
this would allow for better access.” The meetingertheless noted problems of humanitarian
access, serious humanitarian and security impdicatif government forces moved into the
Killinochchi box, and the difficulty of obtainingsas for UN staff. The appointment of a new
Sri Lankan Permanent Representative to UNHQ wasomstd. And DPA said that the UN
should maintain its strategy of engaging the Gawemt through both high-level and working-
level visits?®

17.  Overall coordination of UNHQ reflection and enga@®ton Sri Lanka was initially
centred in DPA, through an Assistant Secretary-GriaSG-Political Affairs), until this senior
official left the Department in 2008 and the SemrgtGeneral gave the lead role to his own Chef
de Cabinet. The Chef de Cabinet retained all gfibey heavy, responsibilities of his primary
role as Chef de Cabinet. As the situation deteieoideadership also came from the Emergency
Relief Coordinator, the USG-Humanitarian Affairdyevconducted more visits to Sri Lanka than
any other official. There was no clear UN leadgystructure on Sri Lanka at the UNHQ level
with oversight for the primary protection and humaman concerns that would arise. The RC
was clearly responsible on the ground, with alllimitations inherent to the RC’s complicated
managerial relationship with UNCT members — heddsler UN entities — with the same
seniority?®

18.  Atleast 19 high-level visits were conducted froamuary 2007 to December 2009,
including by the Secretary-General, Chef de Cal{id¢itmes), USG-Humanitarian Affairs (5
times), USG-Political Affairs (3 times), USG-HumRights, the RSG-IDPs (4 times), the USG-
UNHCR, two special envoys of the SRSG-CAAC, and\&&G-DPA. Each visit was oriented
toward a particular mandate— humanitarian, politicaman rights, IDPs, children, etc. The
visits were also intended to share a coordinatessagge, including on: respect for staff
privileges and immunities; humanitarian accesldigal solution for all Sri Lankan
communities; accountability for violations; estahinent of a UN human rights field operation;
the freedom of movement of IDPs; a humanitariamidor or ceasefire; and ceasing the use of
heavy weapons. By the end of the conflict it wobkdapparent that commitments made by the
Government and LTTE to the UN, including during thgh-level visits, were repeatedly broken.

2 Minutes of three IAWG-SL meetings in January, Meand August 2008, respectively.
2 Annex V.
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b. Member States — the UPR and the Co-Chairs

19. The Human Rights Council conducted its Universaideiic Review (UPR) of Sri Lanka
in May 2008% The discussion between Sri Lanka and Member Steflested most of the broad
human rights concerns in the country. On 19 May82@®e Working Group adopted the UPR
report (A/HRC/8/46) on Sri Lanka, listing the 8&oenmendations that “enjoy the support of Sri
Lanka”, some of which focused on human rights capaailding, but also including: “Take
measures to ensure access to humanitarian assistenawinerable populations and take further
measures to protect civilians, including humantsgtefenders and humanitarian workers”; and
“Investigate and prosecute all allegations of guttiwial, summary or arbitrary killings and

bring the perpetrators to justice ...”. Recommendhtioy several Member States for the
establishment of an OHCHR Field Operation werectept The Government made a ‘voluntary
commitment’ to “continue its active and construetdialogue and cooperation with [OHCHR].”

20. In parallel with the Norwegian-led peace proces20d03 the Sri Lanka “Co-Chairs
Group” was established after the 2003 Tokyo Donamf€rence to focus on the disbursement of
development assistance, chaired by Japan and ingltlte European Union, Norway and the
United States. Notwithstanding its developmentrdagon, the Co-Chairs Group made several
public statements appealing for the protectioniwfians, respect for international humanitarian
law and access for the UN and ICRC. During thel t@ges of the conflict, in UNHQ the
Secretariat would sometimes refer to the Group@diaical actor. However, it lacked an
explicitly political role, and its members did nwcessarily share common views on the means
to reach a political solution to the conflict. Papks most importantly, the Group did not include
other Member States with a key voice on the sibmatsuch as India.

%0 Established in accordance with Human Rights Cduesolution 5/1 of 18 June 2007.
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B. THE FINAL STAGES OF THE CONFLICT AUGUST 2008-MAY 20 09
1. August/September 2008: Relocation from the Wanni
a. The Wanni

i. Context and UN presence

21. For many years, the Government and the LTTE hadped mutually beneficial
arrangements whereby local Government officialGovernment Agents (GAs), and Assistant
GAs — were posted by the Government within theidistin the Wanni to deal with those
aspects of local administration that the LTTE caubd handle and that the Government was
willing to take on. The Government also financekasiis and hospitals and appointed teachers
and doctors who worked in the Wanni. Until Septen#$8, seven agencies represented the
UN in LTTE-controlled areas of the Wanni: OCHA, URDUNHCR, UNICEF, WFP, UNOPS,
and UNDSS; also present were IOM, ICRC and a sefiedernational NGOs.

22.  The conflict led to restrictions on the transpdrtamd and fuel into the Wanni, causing
shortages. The humanitarian community helped torasteliveries of assistance. To prevent the
LTTE from re-supplying itself, the Government exsed strict oversight over goods entering
the Wanni, including through checkpoints on roaa&] controls over deliveries by sea.
Movement of UN staff and vehicles to the Wanni wabject to Ministry of Defence approval,
via UNDSS. With strict Government limitations orethumbers of vehicles allowed to cross into
the Wanni, alternative measures were put in plate staff and goods being deposited on the
outskirts, and then collected by vehicles comimgrfiwithin the Wanni. Drivers and vehicles
sometimes had to wait many hours on one side aflieekpoint or the other. At checkpoints,
supposedly as part of security searches, the 8kd_Army (SLA) would sometimes release the
air from the tyres of UN vehicles and remove pafteehicles; body searches were regularly
conducted on staff.

ii.  Numbers of people

23. Making an accurate determination of the numbeiwlians in the Wanni during the

final stages of the conflict was vital for assessta®f the humanitarian assistance required and
the number of casualties. However, for variousaeasthe UN would struggle throughout the
final stages of the conflict to make a firm deteration on numbers. First, there was no
consensus on the total number of people in the Waatfore the final stages. The LTTE had
reason to artificially inflate population estimatse as to claim a larger constituency of support
and to seek additional humanitarian assistancehwhamould appropriate; and the national
Government had reason to lower numbers for symoagtreasons. Second, even before the
conflict’s final months thousands of people werastantly being displaced within the Wanni,
making it difficult to ascertain accurate populatimumbers. For a more detailed examination of
the issue of numbers of people in the Wanni, sageArl.

b. Attacks on UN premises — Government says it caramgure staff safety
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24. The UN had agreed with the Government and the L@ii& conflict-free zone, known
as the ‘Killinochchi box’, of about 2 by 11 kilonmes, which covered Killinochchi town. The
LTTE repeatedly abused the principle of the boylaging strategic offices and equipment not
only within the box but sometimes also close to prBmises. The Government sometimes
launched attacks within the box. On 27 November720€fices within the Killinochchi box of
WFP and FORUT, an NGO, within the Killinochchi baustained damage following
Government air strikes, apparently targeting tiees of the LTTE political wing* As aerial
attacks within the Wanni as a whole intensifie@@08, there were growing concerns for the
safety and security of staff in Killinochchi. A UNES presence was established in June 2008,
and UNDSS set security phase féuRestrictions imposed by the Ministry of Defencedma
difficult for the UN to take security and commurticas equipment into the Wanni. Similarly, it
was only with difficulty that in July and August @® the UN was able to take in the materials to
build a limited number of bunkers and safe roomsstaff, and supplementary fuel to provide
emergency reserve supplies,

25. A series of security ‘triggers’ had been identiflagdthe UN, which if pulled would
prompt an immediate withdrawal of staff. In the ri@nprior to the September 2008 relocation,
there was sharp disagreement among Wanni-basédegafding a proposed trigger under
which any ordinance landing within the Killinochdsox would lead immediately to relocation.
Some staff complained the triggers were definesbich a way as to precipitate relocation out of
the Wanni. The LTTE was eager to see the UN aranational NGOs remain in large numbers
within the Wanni. The international presence erdgtine delivery of humanitarian assistance,
which sustained the population that the LTTE neddgatesent as its constituency.

26. On 3 September 2008, several artillery shells Ithiwthe Killinochchi box close to UN
compounds — UN staff believed the artillery sheliginated from Government forc&SThat
same night, UNHCR and WFP received written commatioas from the SLA informing them
that the Government could not guarantee the safetysecurity of aid workers within the Wanni
and that any movements would be at their own risk.

27. In addition to his role as Resident Coordinatoe, RC was also the senior UN official on
security issues — the Designated Official (DO). Tie&t day, on 4 September, the RC wrote to
the Minister of Foreign Affairs saying: “This isdliirst time artillery shell (sic) have fallen in
Killinochchi in some years, and according to ounsgy procedures, represent a significantly
increased risk to our staff and our ability to ¢oné with our work there ... [W]e seek your
urgent advice on the safety of our staff in Killalmzhi ... [and] on measures to be taken to
reduce the risk. In the event that the securttyasion means that we must relocate staff out of
Killinochchi, it would be imperative to arrangeghilocation in a way that reduces risk to the
maximum extent, and we would need to discuss wighgbvernment the arrangements and the
timing. | look forward to the advice of your mitngin this regard.” The same day, the RC also
wrote to the Head of the LTTE Political Wing raigiooncern over the safety of staff and
civilian casualties.

31 |ASC Situation Report # 102 — 22-30 November 2007
32 Summary of a statement made to the Panel of Expert
% Interviews of UN staff with the Panel.
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28.  The Minister of Foreign Affairs met with the UNCT & September to discuss the safety
of staff. On 8 September, a large majority of UN@&mbers opted to relocate staff out of the
Wanni, to Vavuniya. In contrast, ICRC reacted t® $kecurity situation by relocating from
Killinochchi to Puthukuddurippu (PTK), and theredastaying in the Wanni; DSS was reported
to have said this was not a viable option for tié hécause of the proximity of PTK to LTTE
headquarters. A senior UNCT official would latey%dhat the then-recent bombing of UN
offices in Algiers had affected the global UNDSQgsis of the UN’s options when confronting
security threats.

29. On 9 September the UNCT issued a public statemidmd UN in Sri Lanka
acknowledges the announcement by the Governmedri dfinka that they can no longer ensure
the safety of aid workers in the Wanni, and thequest that UN and NGO staff should relocate
to government-controlled territory. The UN noteattthe Government recognizes it holds
primary responsibility for ensuring the safety ahtanitarian workers. The UN is now
evaluating its operations in the area with a viewelocating humanitarian staff ... The UN
remains fully committed to addressing the humaigiteaneeds of the civilian population in the
affected areas, and will continuously monitor theation to assess how this can be done under
the circumstances.” On receiving the statementsémee day a senior OHCHR official sent an
email to counterparts in UNHQ saying “This drafbks very weak to me. In particular, it
ignores the obligation of combatants to ensureséwairity of non-combatants” and asking
whether a stronger stance could be taken. Latedthathe Secretary-General’'s spokesperson
issued a stateménteferring to the “Government’s request for relgmanf UN humanitarian
staff” and noting the international humanitariaw labligations of all parties, but making no
mention of Government security forces as the appa@urce of shelling.

30. In subsequent days, members of the populationlim&chchi presented a petition to UN
staff, asking them to stay. In one meeting a gr@ugommunity leaders shared a number of
points with UN officials, including that: “Some falies have come to Killinochchi town due to
the presence of international organizations and#tief that this would provide some form of
physical security”; “there is a concern that thenmeot that humanitarian organizations leave, the
Government will begin bombing Killinochchi town atttat the physical security of the civilian
population will be at increased risk; “... the absepn€the UN would result in no one to bear
witness to incidents ... “if the UN tried to serve tWanni from Vavuniya that they expect that
the Government will make it very difficult, if nahpossible, to provide support” “...much of the
paddy fields and irrigation tanks had been eitlag@tered by the SLA or were in high conflict
areas — :[ggis might indicate that there would benotaltion or starvation in the next couple of
months.

3 RC interview with the Panel of Experts.

% New York, 9 September 2008 - Statement attribetabkhe Spokesperson for the Secretary-Gener@tidranka
and United Nations in Sri Lanka Statement — 9 Sepé&r 2008.

% Extract from notes of to DPA.
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31. Also on 9 September another artillery shell lanstetthe Box, hitting a WFP Compound.
The next day there was a Government air attackibimechchi. Several staff contacted their
heads of agencies in Colombo expressing concetthéarsafety’’

32. On 12 September the RC again wrote to the Mingdt&ioreign Affairs. The letter makes
clear the UN understood shelling was originatirayfrGovernment forces, but it did not
challenge the Government on the incidents. Therléttanked the Minister for the 5 September
meeting and said “Your immediate response to oncems is deeply appreciated ... We are
doing our best to comply with the advice from thev&nment that UN agencies should close
our offices in Killinochchi in short time frame kagse the safety and security of those staff and
premises cannot be assured by the Government ...Tettee went on to explain that all staff
will have left the Wanni by 29 September, with gxeeption of national staff unable to leave
and who would be in their homes. “It is my respbiiy to bring to your renewed attention our
deep concern for the security of all remainingfsaatl seek your written commitment that
everything possible would be done to ensure thatbidpounds will at no stage be directly
targeted. The staff who cannot depart Killinochabmtinue to be UN staff and should be treated
as such ... | also reiterate our strong concerrboutthe proximity of airstrikes to offices with
UN and INGO staff ... We understand that the Govemirieetaking all measures to reduce the
possibility of civilian casualties from any possirhilitary action in the coming period.” The
letter included the GPS coordinates of UN and magonal NGO offices in Killinochchi,
previously given to the Ministry of Defence. Betwekb and 19 September 2008, the RC also
sent several letters to the head of the LTTE RalitWing regarding the planned departure of
staff, insisting on the privileges and immunitiéstaff and recalling the LTTE’s reaffirmation,
during a 13 September meeting, of its “100% comrmaitthto safety and security of staff. The
RC also wrote to the Minister for Disaster Managet@ad Human Rights regarding the
relocation, and the staff and equipment that woeitdain behind.

33. On 18 September, the RC received a reply to hisrlad the Minister of Foreign Affairs,
but from a less senior official in the Ministry kamowledging the UN’s arrangements to evacuate
staff and stating “after 29of September, when the departure from Killinochetii be

completed the Government of Sri Lanka will not beiposition to recognize any remaining UN
staff in these areas ... The Government of Sri Laratagorically states that it has not, and will
not, target civilians or humanitarian operationewimilitary action is taken to combat
terrorism.”

C. Relocation

34.  While international staff in the Wanni were consatéto be in a “non-family duty
station” and were there without dependents, inresihtnational staff were for the most part
from the Wanni and were accompanied by their wkaniglies. Just as the Government kept a
strict control on who could travel to the north ayalto the Wanni, the LTTE kept a strict control
on Sri Lankan civilians who could leave the Warmamig used a ‘pass’ system to manage
movements. When the UN decided to relocate, theH fefused to issue passes for the
dependents of national staff. Many national staffided they could not leave the Wanni without
their children and other dependents, and chos&yo ®n 12 September the RC wrote to all UN

37 Interviews of UN staff with the Panel.
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Killinochchi staff describing the evacuation asregrettable situation”. He noted that not all
staff would be able to leave and that letters wdnddssued for those who remained, as well as
their dependents, affirming UN-staff status.

35. The relocation of staff, assets and vehicles fralinichchi to Vavuniya happened
through two convoys. The first was able to leavihaut problem on 11 September. However,
the second was delayed from 12 to 15 SeptembeeWwhitdreds of civilians protested against
the UN’s departure and blocked the convoy’s exiUl international staff member said that
over the three days the convoy was prevented feavimg she heard many heavy trucks
travelling each night along the nearby A9 roadirgj\JUN staff the impression the LTTE may
have orchestrated the protest so as to delay ths ti#yparture long enough for it to evacuate its
own equipment from the arédAfter negotiations with the LTTE by UNDSS, the sed staff
convoy was allowed to leave on 16 September.

36. Three years later international staff recalledrtttanent of their departure, and the
crowds of civilians and national staff left behirs, one of their most distressing experierices.
One UN national staff member who stayed behind ‘gadple ... felt they were being
abandoned at a time when they most needed A&t .international NGO staff also left the
Wanni by the end of September, leaving behind aB6Qtnational staff. The national staff
remained in Killinochchi until the end of Octoberdathen, with increasing artillery shelling
hitting Killinochchi town, they relocated to PTK.

37. Atatime when the LTTE was desperate for the Uketoain in the Wanni, the
immediate threat to safety and security of UN stafhie from actions by Government forces,
and artillery shelling in particular. In Decemb@&08, referring to the relocation, Human Rights
Watch said “Sri Lankan officials ... have shown overstility to outside agencies and
humanitarian staff in recent months, suggestinggbhtical considerations or a desire to remove
independent observers from the scene might alse heen behind the oustel”’In an October
2008 report, a Sri Lankan human rights NGO saidiV{€h the record of a State that has been
bombing and shelling its civilians for over 20 yeand freely uses killer squads, the UN knew
what the people would confront once they left ...\Mhiat really needed, as far as the
Government was concerned, was an assurance tlyatthid not bomb or shell in a manner
that would place humanitarian staff in danger .th& Government could not give this minimal
assurance to the UN, how seriously could one takelédges to protect the civilians ... [M]any
people wish that the UN, before leaving, had neged a compromise for willing aid staff to
remain.”? Some UN staff members said the LTTE saw the UBgsd withdrawal from the

Wanni as evidence that the UN would not stand updeernment violations. Staff also said they
believed that, given the manner of its departure UN lost much of the remaining leverage it
had with the LTTE and that national staff who remeal behind were subsequently much more
vulnerable not only to Government attacks but &dsdolations by the LTTE?

3 Interview of a UN staff member with the Panel.

39 Interviews of UN staff with the Panel.

O Interview of a UN staff member with the Panel apErts.

*1 Human Rights Watch report, Besieged, Displaced,Retainedrhe Plight of Civilians in Sri Lanka’s Vanni
Region, 23 December 2008, Executive Summary.

“2 University Teachers for Human Rights, Pawns oflarheroic War, Part 2.1 Special Report 31, 28 Qet@908,
3 Interviews by UN staff with the Panel.
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38.  UN Offices in Killinochchi were damaged again o@8tober 2008 during a Government
aerial bombardment. On 8 October, the RC wrotbédédaddditional Secretary’ at the Ministry of
Foreign Affairs saying “...United Nations officesKillinochchi ... [s]pecifically the UNICEF
compound, but also the UNDP and UNOPS buildingdesed substantial collateral damage as a
result from the bombing. While we understand thate offices were not the intended target,
because substantial amounts have been investedrm aind because we would like to use them
again when the security situation permits ... we esgjthat all possible efforts be made to
prevent any damage to United Nations Premisesaiicdlrse of fighting . . . there were no UN
staff affected however staff of the private segquctmpany were on duty ...” The letter shared,
again, the GPS coordinates of UN premises andlegcdhe primary obligation of the host
government to ensure the protection of the propartite United Nations.”

2. October 2008/February 2009: Humanitarian situationand the convoys
a. Humanitarian convoys 1 to 10

39. The UN was concerned that relocation would linstability to provide humanitarian
assistance, and discussed the issue in an Octéb8nmieeting of the Executive Committee on
Humanitarian Affairs (ECHA) — the UN’s senior mealsan for coordinating humanitarian
action. Senior UN officials urged the Governmenalflow humanitarian access, including the
USG-Human Rights and USG-UNHCR in meetings withRhesident and Ministers in late
2008. In discussion with the Government, the UNaoted agreement that one humanitarian
convoy per week would be allowed to travel to thari.

i. The logistics of the convoys

40. Ateam from WFP managed the logistics for the cgsv&ecurity coordination was
provided by UNDSS. The vehicles in each of the ogswvere clearly marked. The trucks were
large vehicles that were either painted white Wit or WFP markings in large blue lettering, or
were locally hired vehicles with large white barsyeith blue lettering identifying them as UN.
Each convoy, consisting of 30 to 60 large trucksl was both led and followed by several light
4x4 white UN vehicles, with radio communicationsiggnent** National staff drove the trucks;
additional accompanying staff were internationaldyough the Government restricted the
number of internationals per convoy. The IDP Prad@cWorking Group had strongly
recommended that every convoy should include at le@e staff member with experience in
“protection”, to gather information on the protectisituation during the convoys stay in the
Wanni, but this did not happen. The routes to lesl iy each convoy were agreed with both the
Government and the LTTE prior to departure, andh €@tivoy movement was specifically
cleared with both sides. The goods transported wmspected by the Government and the trucks
sealed before departure. In addition to the UN ogavthe Government had a number of their
own convoys that were much smaller than UN convamgd, ceased prior to the UN’s eleventh
and final convoy?

4 According to a UN source involved in the convoys.
*In its June 2011 report “Sri Lanka’s Humanitarédfort”, the Government states that “... Due to thelsity
situation on the ground, supplies by road to thenkiVeegion had to be completely halted on 23 Jan2009. At
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41. The UN established a ‘Hub’ for the convoys withie grounds of the Assistant
Government Agent compound in PTK, and radios ahdratquipment were moved from
Killinochchi to PTK. The GPS coordinates for thetHuere given by UNDSS to the Ministry of
Defence Joint Operations Headquarters (JOH) inf@btand Security Forces Headquarters in
Vavuniya, as well as to the LTTE. The Governmejaated UN efforts to have the Hub manned
by internationals, although there was an eventuaplicit agreement, until January 2009, that it
be manned by the between six and 10 national #tilifin the Wanni.

ii. The convoys

42.  The first humanitarian convoy entered the Wannd @ctober 2008. Despite the
extensive coordination with Government securitgésrand the LTTE, artillery shelling landed
close to the convoy as it followed the designatede. “[T]he convoy passed several LTTE
Cadres ... | then saw and heard the first of a nurabartillery shells exploding in front of the
convoy ... Over a period of 4 or 5 minutes, arodrat 5 shells ... exploded about 500 metres
ahead of the convoy.” The UN security officer acpamying the convoy, who had prior military
experience in artillery, was convinced the sheltiaghe from Government forc&sAfter calls
were made via UNDSS to the SLA and the LTTE thélisigeceased and the convoy continued.

43.  Convoys 2 through 10 remained in the Wanni for migat, entering on one day and all
departing the following morning. The departure oh@oy 2 was delayed when the Government
required a last minute change of the route. Aftenéually entering the Wanni, it initially turned
back near Puliyankulam when two artillery shellsafiout 400 metres ahead of the lead vehicle;
it was only able to proceed after the Army promitedtop firing artillery. Convoys 3 and 4, in
late October and early November respectively tdakgwithout incident, although trucks broke
down. Convoy 5 departed on 11 November with 40ksut7 of which were stranded during the
journey by heavy shelling from an unidentified ssurConvoy 6 departed on 21 November with
46 trucks after one breakdown and the unavailgwlitan additional 3 trucks for hire. When it
arrived in the Wanni the LTTE was angry to findded in a truck stacks of pamphlets asking
civilians to oppose the LTTE. Convoy 7 departed®ddecember with 592 metric tons of food
and additional non-food items. Convoy 8 departe@2December and several trucks got stuck
en route after heavy rain. Convoy 9 travelled id aat of the Wanni on 29 and 30 December
with 56 trucks, 5 light vehicles, 2 security vekgland 10 international staff. The convoy was
supposed to split its delivery between TharmapurachPTK, but heavy rains made the
Tharmapuram road inaccessible and the whole coafftnpaded in PTK. Convoy 10 departed on
7 January. After five trucks broke down, the renmagrb7 trucks, five light vehicles and two
security vehicles, with nine international stafintinued. The convoy stopped when artillery
shells, apparently from Government forces, land#di@etres to the west. Outgoing fire,
apparently by the LTTE, could be heard about 800eseaway. After UN contacts with both
LTTE and Government forces the shelling ceasedl@mdonvoy continued to PTK.

an emergency meeting convened in Colombo dhFbruary with the participation of ICRC and serficials of
government and Sri Lanka Navy, a decision was téémmediately commence sea transportation. ...”
“® Statement by UN Staff member to the Panel of Bsper
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b. The limited impact of convoys amid deterioration ihe humanitarian situation and the
increasing killing of civilians

44.  The situation on the ground evolved as the Sri bafilny continued to advance. By late
November it had become increasingly clear thatridm@ework for humanitarian assistance was
problematic on many levels. There was a seriousdaquantitative data on the situation of the
populations trapped within the remaining Wanni ‘&t the actual transport of assistance was
heavily burdensome; the quantity and type of amscs being transported was far below
requirements; and there was a lack of UN overdmghthe distribution of what limited assistance
did get through. Meetings of the IDP Protection Wiog Group on 8 and 11 December show
concern among staff over “the balancing of asscsareeds with adherence to protection
principles” and over the lack of information on gituation?’

45.  The Government continued to insist that there werenore than 70,000 people in the
Wanni. According to the most credible informatioradable, the actual number was at least
360,000 (see Annex Il). The UN believed there tabeut 350,000, but did much of its
assistance planning on the basis of a figure of@beneficiaries. Using WFP calculations of
nutritional measurements per person, the total fumstied for the period October to December
alone was 10,350 metric tons for the beneficiagnping figure of 200,000, and 18,630 metric
tons for the actual population of 360,000. Betw2édctober 2008 and 15 December 2008 a
combined 4,120 metric tons of food were dispatdbetie Wanni by the UN, about 40% of the
requirements for the planning figure and just uri® of the requirements for the actual
population numbers.

46. The food shortfall was further compounded by sdvaors: food reserves were already
low because assistance for most of 2008 had bekibe&lew needs and in September there was
no delivery at all; Staff reported that UN foodsitorage within the Wanni was looted when the
UN relocated staff out of the region; the UN waslie to monitor distribution beyond the off-
loading of food to the GA in the Wanni; by early020most IDPs had already been displaced
several times making it difficult for families teahsport personal food stocks and requiring them
to re-register as an IDP after each displacemdntdeeceiving assistance, a process that could
take days; and, according to one estimate, the Lifiilz have taken up to 20% of assistance that
reached the Wanrff WFP explained that organizing convoys more fretjyesuch as twice a
week, was unrealistic due to the heavy securitgralece procedures for each convoy. Instead,
WEFP tried to increase the number of trucks per ogAvVICRC delivered some food by ship, and
WFP would later also deliver a small amount of gtasice in this way.

47.  The Government gives a substantially different aotof the food situation. In its June
2011 report “Sri Lanka’s humanitarian effort”, tates: “During the period January 2008 to early
May 2009, 58,393 metric tons of essential itemseveent to Killinochchi and Mullaithivu
districts alone. This was in addition to the exqesddy available in the districts, the buffer
stocks maintained on location and 33,383 metris gupplied to co-operative outlets during

" Minutes of IDP Protection Working Group meeting.

“8 Proceedings of public sittings of the Commissibimquiry on Lessons Learnt and Reconciliation, @vsimber
2010, statement of the former Government AgeniMuolaithivu, page 7.

“9 Minutes of Logistics cluster meeting in Vavuniy®6tober 2008.
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2008 up to January 2009 ... When the population Ilndchchi was forced by the LTTE to
move with their cadres towards Mullaithivu in Janu2009, the buffer stocks of food in
Killinochchi district was transported and hande@mto GA Mullaithivu to be distributed to the
civilians. The buffer stocks were adequate for @opleof three months. At the conclusions of
military operations in May 2009, excess stocksadfqy were found in warehouses in
Mullaithivu and Killinochchi as reported by the Conssioner of Co-operative Development in
the Northern Province ... As the conflict escalatezglgovernment made the delivery of food to
un-cleared areas its top priority> The report also states that the Government delivan
additional 3,150 metric tons of food by sea aftexd convoys were no longer possiblewever,
UN entities informed the Panel that during the Gonfother than the deliveries in UN convoys,
they had very little reliable information on asarste being delivered directly by the
Government, and multiple testimonies indicates thatshortages of food and medicines were so
acute that they led to many deaths.

48. In addition to food, there was also an urgent rfeedhelter materials and medicines,
particularly after the October start of the monsoime process of providing the goods included
on convoys began with a UN inter-agency discusibowed by the UN’s submission of a list
of priority goods to the Government for approvaieTist typically went beyond the actual
capacity of the convoy. The Government would thedlad its own priorities from within the list,
and would reject certain items arguing they cowddibed by the LTTE. The RC said “it was
beyond my imagination how some of [the items exetljctould be used for alternative or
military purposes.” Several staff expressed conteaihthere was competition among UN
agencies to include their own material and staf€omvoys:>* There were complaints from
NGOs that as a means to maintain Agency visibdldgne UN convoys included non-essential
items — in one instance cricket bats — at a timemthere were severe food shortages.

49.  An inter-agency humanitarian assessment team aaustgpConvoy 9, from 28 to 29
December 2008 and met with authorities, IDPs arnidmal staff in PTK and Tharmapuram. The
assessment report noted growing protection con@raslisplacement, heavy rains and

flooding, a lack of food, and inadequate sheltet sanitation. The assessment was also recorded
as saying: “systematic reporting and verificatidpmtection issues [is] virtually impossible.”

The assessment found that half the people treatetpatients in PTK hospital were admitted for
war wounds. Recommendations included renewed lolgtigir the LTTE to release UN and

NGO staff and families, freedom of movement of ID&sd inclusion of protection staff in each
convoy. Once again there was no mention in therteydhe killing of civilians through shelling

or of obstacles to humanitarian acc¥ss.

50. From October to December, the RC sent a seriesttef$ to the Government regarding
the convoys, writing variously to the Minister oéfeénce, the Chief of Defence staff, the Deputy
Secretary to the Treasury and Commissioner GenéEdsential Services, and to the Minister
for Disaster Management and Human Rights (see AHh&x3.b, below).

0 Government of Sri Lanka’s June 2011 report “Srikais Humanitarian effort”, the Government (Execeti
Summary pp 4 and 5).

> Interview in 2011 with the OHCHR Documentation jend.

2 Minutes of the IDP Protection Working Group megtof 8 January 2009 record a de-briefing of thelifigs of
the assessment mission.
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C. The 11" and last convoy — staff and civilians under fire

51. On 2 January 2009, the Government captured Killisbc From the first days of the

New Year, the UN in Colombo was receiving incregseports from the Wanni of the death and
injury of civilians>® Reports came from a variety of sources, includifgnational staff, NGO
national staff, Government medical and administeagiersonnel, and community leaders such as
religious figures. A UN staff member who had trdeelinto the Wanni on several convoys said

“I was disturbed by what | saw at the hospitalthie Wanni and on my return [to Vavuniya] |
went to the [Security Forces HQ)]. | spoke direetith [the SLA commanding Officer], and |
informed him of the high number of civilians inclnd women, children and elderly folk who

had been killed and wounded by artillery firé.”

52.  On 15 January, the Government captured the rekifbfa peninsula. Despite an
increasingly serious security situation, the UNkttize decision to proceed with preparations to
organize its 11 convoy. On 16 January, Convoy 11 entered the Wamaitravelled to PTK.

The convoy included 58 trucks with food, accompdrog five 4x4 light vehicles with long-
distance radios. In addition to the truck drivéingre were six international staff and five
national staff. The convoy’s movement into the Wdolowed clearance from Security Forces
and the LTTE. It had pre-approval to return théofeing day>°

53. The trip to PTK took an uneventful several hourd e convoy reached the UN’s hub
and off-loaded goods without problem. On the mayreh17 January, however, the SLA did not
give approval for the convoy to leave PTK, appdyemtcause of ongoing military operations.
That night there was shelling close to the hub. ddrevoy leader organized construction of a
temporary bunker for staff made of logs and emgtgrams in the middle of the hub, with four
of the trucks forming a square around the outsideebunker. On the mornings of 18 and 19
January there was again no Government approval departure from PTK. Shelling was
reported across heavily populated areas of the Wannfuding PTK. Various UN and NGO

staff still in the Wanni were using SMS messagmg@riovide the UN with information on the
situation across numerous locations: 15 Janua@P/B “6 injured closer to AGA office in Ptk,

1 km from ICRC. More than 40 injured at market amad Thodiyady in Visuvamadu.” 16
January 5.55PM: “Situation getting worse. SLA adbag from both sides. Heavy shelling lots
of casualties.” 17 January 8.45PM: “5 dead in Vasuadu, 21 injured by shelling. 18 January
7.31PM: “Heavy shelling in Visuvamadu area. 9 deddinjured.” 19 January 02.36PM: “Heavy
shelling in Thevipuram & Valipunam.

i. Failure of efforts to evacuate national staff — @oyn 11 splits

54. Inthe PTK hub on 18 January, the convoy leaderdeaply concerned for the safety of
national staff and their dependents. “Around 1lararhe to the conclusion that this was the last

>3 For example, the IDP Protection Working Group rimegof 22 January 2009 noted, without details, teabrts
of civilian casualties were rising.

>4 Statement given to the Panel of Experts.

% Details on convoy 11 have been gathered from i@tyanf sources including UN logistical, securityda
humanitarian actors and reporting.
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opportunity for me to do something for the natiostalff and dependents ... | was pretty much
sure that there will be no convoy 12.” The convegder decided that: “The only way to do it
was to try to unite them all in a common place undh identity and create enough pressure on
LTTE to release thent® He called the Designated Official and receivedpsupfor the idea.
Despite considerable opposition from internatiataff travelling with the convoy, some of
whom argued the food convoy was not intended towaia people, there was eventually
agreement to try. Those resisting the most weegnational contractors who deemed that the
evacuation of national staff put them at risk arehtabeyond their contractual obligations.
Facing considerable danger, a number of natioa#fl lsft the hub by bicycle and motorbike to
travel to nearby areas to contact remaining stadflat them know of the evacuation plan. Staff
and dependents began arriving the following moriing

55.  For the next two days the convoy leader tried uosssfully to contact the LTTE

Political Wing to seek permission for staff and eegents to leave. He became convinced the
Political Wing was deliberately avoiding a meeti@m 20 January, the RC sent a letter to the
Secretary to the Ministry of Foreign Affairs comiplag that Government forces had not given
approval for the convoy to depart. The letter Said on the basis of clearance from Sri Lanka
forces ... we sent a convoy to [PTK] on Friday 16u#ayg ... We followed the standard
procedure and itinerary which is to depart as easlpossible upon clearance of the Sri Lankan
forces in the Wanni, and to offload the food in #éfieernoon/evening and to return the first thing
the next morning with assurance of safe passagette Sri Lankan forces for both directions.
However on Saturday morning the Sri Lankan foreed they could not give us clearance to
travel from PTK back to Vavuniya. Since then weéhad indications that we could travel out
each day, but so far this has not happened ... We Ib@en in regular contact with the SF Wanni
commander and his staff with whom we have workelll avel a number of government officials
and ministers and conveyed our request for safeqgas... We require the same facilitation of
safe passage this time, which has been providedamgsince October ... We call on the
Government for all assistance to permit the traveur staff and vehicles from PTK to
Vavuniya. Your assistance in this regard is higippreciated by the United Nations.”

56.  During the evening of 21 January the Convoy was tieht Government forces had
approved its departure the next day. HoweverUtRéhad still not been able to locate a senior
LTTE Political Wing official who could provide cleance for the departure of national staff and
dependents. The UN staff on site decided to trymodeed with an evacuation without
informing the LTTE. During the night of 21 Januampder cover of darkness, the national staff
and dependents climbed into five trucks. At ab&i00 on 22 January, the convoy lined up
along the road outside the PTK hub and the truaks/ing national staff and dependents were
positioned in the middle of the convoy — when poesgi convoys had left the Wanni, the LTTE
usually checked only the first few vehicles. Thimsd, however, the LTTE was apparently
suspicious and checked every vehicle. After eaewaas cleared it would move a hundred
metres or so beyond the LTTE checkpoint into no-mkamd and then wait for the others to
clear the checkpoint. When the LTTE reached thekgwvith national staff and dependents they
ordered everyone out. The convoy leader told trestay inside. He then drove again into PTK
in a further unsuccessful attempt to locate arciifin the LTTE Political Wing who could

%% Statements by UN staff to the Panel of ExpertstaadPanel.
*" Interviews of UN staff with the Panel of Expertedahe Panel.
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provide clearance for the staff and dependentsaed. When he returned he “took a desperate
move to take the Lorries through the LTTE check posl asked our drivers to move towards
the no man's land passing through the PTK junct#idnhis stage, the check post commander
shouted for more support and a group of armed aremed with automatic weapons and rocket
launchers surrounded us.”

57.  During the stand-off, the convoy was in Satphongact with the RC/DO and some
UNCT members in Colombo. The decision was takeébdlombo that the convoy should leave
PTK without the staff and dependents. The convayée was asked to stay behind with the
national staff. While this discussion was takingagd, the half of the convoy that had already
passed the checkpoint, and had been waiting in @mwshand, began to depart. The rear half of
the convoy was stationary, including one light wéhiwith three international staff inside. The
convoy leader was standing on the road next te¢héles. The UNOPS international staff
member volunteered to remain behind with the corigagler in PTK. UN Colombo agreed that
seven trucks should also remain, as well as a sdagirt vehicle (in addition to the convoy
leader’s vehicle), so that the convoy leader aedtNOPS international staff member would
have two vehicles with long-range radios. Accorfiingne international staff member was
asked to leave behind the 4x4 vehicle he was dyiaimd to get into one of the trucks in the now
departing convoy. However, he refused to do sevitout from the vehicle the personal effects
of the UNOPS staff member who had volunteeredap ahd drove away following the trucks.
The remaining UN national and international staéievleft with just one light vehicle with a
long-range radio. The convoy leader said “There avaalm all around with so many armed
people deployed. Suddenly | felt that this movefa#ied and the hard days are ahead . . . |
stayed at the junction until 1130 and then instedall to fall back to the PTK hub. When we all
returned back to the hub. | could see in the fd@d staff and dependents a fear and confusion.”
There were 17 national staff and 86 dependentseldsas the two international staff.

ii.  Remnants of convoy 11 under heavy fire in the NaZibne

58. On 21 January the Government unilaterally declar8@ square-kilometre No-fire Zone
(NFZ), about 5 km north-west of PTK, between thésAghway and the Chalai Lagoon.

59. Upon learning on 22 January, that parts of the ogrinad remained behind in PTK, the
Government informed the UN that the UN staff hatetve PTK the following day — apparently
because of ongoing Government military offensivisoac The Government instructed the UN
that staff should go to Uddayarkaddu, situateddimsihe new NFZ. The staff worked throughout
the night of 22 January to dismantle prefabricgedable buildings, communications equipment
and stores. The UN continued to receive informatinrthe shelling of civilians across the area.
SMS message from 22 January: 9.49PM: “Accordingtkohospital staff, today 40 civilians

killed and 188 met serious injuries in shellingtttuek place in Thevipuram, Uddayarkaddu and
Moonkilaru villages. The Vallipunam Hospital wasead by Government forces injuring
many.”

60. At 10.00 on the morning of 23 January the convogesfen trucks and one light vehicle,

carrying staff, dependents, food and equipment tyokour to drive along the A35 road, from
PTK to Uddayarkaddu, which was littered with deatrals and damaged infrastructure. They
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planned to set up a camp within the grounds ofabeernment Agent Food Distribution Centre.
lllustrating the number of civilians in the Wanwihen the convoy arrived “it was almost
impossible to enter as the (area) was so cha@tmtlr vehicles were moving inch by inch.”
They selected a site about 100 metres north oAB%eroad and began to construct bunkers for
staff and dependents. GPS coordinates of the sitgarimeter, with a 200 meter buffer between
the site and the perimeter were sent to UNDSS, winansmitted them to the Government. The
location was also marked by the UN trucks and agie {/ehicle, all white with “UN” on their
sides and roofs. A UN flag was hoisted. Staff 4amdnanned Aerial Vehicles could be seen
flying and noted “the UN-character of the locationst have been very cleaf'Seeing the UN
presence hundreds of civilians set up tarpaulittestsewithin the buffer zone.

61.  Shortly after arriving, the staff heard “outgoingiléery & mortar fire ... within 2000m

of our position” which they presumed to be from IRE'E. Then, between 14.00 and 16.00 “A
number of shells fired from [Government lines] laddalong & north of the A35 within the
[NFZ]. A shell landing 200m away on the A35 kill&82njures 11. A shell landing 60m away in
the junction kills 17 & injures 21. A shell landidg®Om away just north of the A35 kills 4 &
injures 9” Between 22.00 and 22.30: “7 shells lahtheour immediate vicinity killing a large
number of people. One staff dependent was hiterhrad with shrapnel.” Work on the bunkers
progressed, only more slowly due to continued iofeiions from incoming firé®

62. On 24 January, from about 02.40 onward, staff enabnvoy reported heavy shelling
from Government force¥.One staff member said there was a huge bang “t dest.

Something fell right in front of the entrance oéthunker. | looked through the air ventilation of
the bunker and saw a total devastation of the ll&st of 130 mm medium shell.” Another staff
member said “03.00-04.00...shells fired from the &kded in our immediate vicinity killing at
least 2 families 8m from our bunker, 7 dead 15rigu The decapitated body of the 18yr old
daughter we had spoken to earlier in the eveninddd at the entrance to our bunker. One WFP
driver was hit in the back of the head with shrapneThe scene at first light was devastating;
within 20m of our location lay 7 dead & 15 serigusljured. 1 dead infant was in a tree under
which the family had sheltered and tH& @ecapitated infant was hanging from the wire
perimeter fence along the Udaiyaarkaddu Suthamihiean Junction.” The single light vehicle
“was covered with blood and human body parts afirévlhe convoy leader said “fear of certain
death was creeping in to all our staff and depetsdeReports began to emerge of deaths and
injuries from other areas of the GA Food DistribatiCenter and surrounding areas. Staff
reported, from 17.00-24.00, “[v]ery heavy incomangjillery during the evening prompted [us] to
move the dependents from the lorries into the alrtcompleted bunkers. By 10.00pm a virtual
uninterrupted barrage of 130mm artillery was lagdathin the GA compound or in the
surrounding suburbs ... Continuous calls to UNDSSwaya & Colombo had no effect on the
intensity of the incoming artillery barrag#.”

iii.  The convoy escapes to Killinochchi

%8 Interviews of UN staff with the Panel.

%9 Interviews of UN staff with the Panel of Expertslathe Panel.

% Statements provided by staff to the Panel of Bspéie OHCHR Documentation Project and the Panel.

®1 Statements provided by several staff to the PafEkperts, the OHCHR Documentation Project andRtaeel,
with supporting photographs.
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63. On 25 January “The work was going on in full swinghe middle of shells landing all
around our location. At approximately 01.30 amhhekers were completed.”, “00.00-06.00 hrs
[s]ustained & virtual uninterrupted barrage of iming 130mm artillery from the South & SE
onto our precise location at an average rate of 8&hells per minute. Most shells landing
within 500m and many within 20m.” “With some shdllsan hear screams and shouting for a
while confirming deaths and injuring at a nearahse.” Another staff member with the convoy
sent SMS messages. 04.22AM: “Urgent urgent theglae#ing next to us, many injured in the
land where we are living, no idea of what will hapmext.” 07.51AM: “It happened in the area
allocated for the UN. 8 killed inside, [Staff 1][&taff 2] narrowly escaped in the bunker. Lots
of injuries, we did not get out from our trucks.”

64. The convoy leader was in continuous contact witlsDShe situation is not acceptable
at all. | start contacting [UNDSS-Vavuniya] to apach the SLA for not targeting the area as the
GPS locations are given ... At 7 am | insisted [to®6 Vavuniya] that we need to extricate or
else we will not survive the next onslaught of 8hgl I insist for a safe corridor and go back to
PTK or anywhere north towards the coastal areaevther battle front will not reach within next
few weeks. [DSS] came back to me with two opticangrsg that two internationals, meaning me
and [the UNOPS staff member] should leave by thglsiLight Vehicle back to PTK or the
second option to take all with us ... | spoke to [UB&) again and made it very clear that the
first option is not an option ... Rather | woulkldito move all together given a safe corridor to
another location safer than this ...” “Finally, at3Q am [UNDSS] called and told me that we
have safe passage from 1130 to 1 pm. | saw my veatdtiound that | was losing every minute
of the safe passage. | quickly organized the egtioep in five subgroups and allocated
commanders. Gave clear instructions to run in agend board the allocated lorry on my order,
all small infants and children to be carried byeatlales and run through the field to the road.
The field by then because of the rain was totaky and slushy. | allocated drivers to all 7 lorries
and instructed them to take them on the road. étlitlvo could not be moved because of the soft
wet ground and | gave instruction to leave thenhaut wasting time as the shelling was still
going on in spite of the safe passage agreemehe’five mobile trucks and one light vehicle
drove out of the NFZ at Uddayarkaddu and proceedstivard back along the A35 route they
had taken two days earlier, back to PTK. “The read completely without any vehicle but there
were lots of vehicles destroyed burning on the nodh lots of dead ... civilian bodies lying on
the side of the road as well. They were killed bglbng. Lots of trees were hit and broken due
to shelling ... Dead bodies and animals were lyihglahg the road up to Kaivelf*

65. When the UN staff and dependents arrived at PTKitedsafter a drive of about 45
minutes, they found the hospital crowded with iagir 16.00-22.00, patients are stacked in
every conceivable space, under tables, in hallwayside, in the driveways. Most have serious
to very serious injuries and a number have extensiwvns. New patients with horrific injuries
continue to arrive ...” That night there was “Vémgavy shelling going on; we didn’t sleep over
the night but no shells in our hub but there wadlisty in the same village®* The staff reported

62 statements provided by several staff to the Painekperts, the OHCHR Documentation Project andrtheel.
%3 Statements provided by several staff to the Paingkperts, the OHCHR Documentation Project andrtagel,.
% Excerpts from statements provided by several Wi & the Panel of Experts, the OHCHR Documeniatio
Project and the Internal Review Panel, with suppgonphotographs.
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that additional patients continued to arrive at Ridspital over the following days including
large numbers of women and children missing limb &ith extensive burns and “horrific
injuries”. Shelling began to land within 1km of thespital and staff dug new bunkers. Civilians
had gathered around the building hoping it woulddker.

66. On 26 January, the RC wrote to the Government@igie events of the previous days.
The letter described a selection of the artilldrikes and deaths and injuries closest to UN
personnel and said “In all instances the shellingimated from government lines. In close
communication with Sri Lankan forces the fire wastdd or shifted further away from our
location. While recognizing this fire is reportedityresponse to outgoing LTTE fire, we had
shifted to this location in close consultation witle Sri Lankan forces ...” The letter requested
additional efforts by the Government to secureréiease of staff and dependents, and said: “We
also reiterate our request that all efforts be ntadainimize civilian casualties ... We
recognize the LTTE bears responsibility for thigteesy have not permitted civilians the choice
of departing and likely have fired from areas ia tio-fire zone. However thousands of civilians
moved into the no-fire zone, on the understandiegGovernment forces would not fire in these
areas, and that it would be an area safe from Hagve at this stage ...” The letter was
addressed to the Chief of Protocol, Ministry oféign Affairs. A second letter that day

informed the Chief of Protocol that the convoy wasv in PTK.

67. On 29 January, the two international staff who aecbmpanied Convoy 11 were able to
leave the Wanni and return to Colombo. Nationdf stad dependents had to remain. Staff
reported that during this period, PTK hospital \wwady shelling and many of the civilians,
including the injured, left the hospital and itsrewindings because of their security concerns.

68. The 11" Convoy was the last UN humanitarian assistanceaohy road into the

Wanni. The UN tried to deliver assistance by shi@ 3 April statement WFP noted “WFP, with
the support of the Government, has dispatchecahdd®,219 metric tons ... using the sea
route.”®®

3. 1 February-16 April 2009: Situation becomes catastiphic as UN equivocates

69. After the 22 January 2009 creation of the first NPZesident Rajapaksa announced on

30 January 2009 safe passage for all civilians.drfm®@uncement was welcomed by the UN in
NYHQ through a statement attributable to the SaecyeGeneral. On 2 February, a Ministry of
Defence statement said: “While the Security Foemeept all responsibility to ensure the safety
and protection of civilians in the Safety Zoneg\tlare unable to give such an assurance to those
who remain outside these zones. Therefore, thergment ... urges all civilians to come to the
Safety Zone¥. However, shelling of civilians continued with gnmg intensity in subsequent
weeks. OCHA Sitregénoted there were in fact no safe areas for civéli#ursuant to OCHA'’s
mandate, the Sitreps focused usefully on the huiangam situation. They were not intended to

5 http://www.wfp.org/stories/wip-dispatches-food-Erkan-safe-zone
% Accessed 3 August 2012 http://www.defence.lk/nep?éname=20090203 08
%7 For example, OCHA Sitreps of 6, 9 and 10 Febr2ago.
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address issues of human rights violations duritagks$ or breaches of humanitarian law, and
they did not address the sources or legality ollislge

70.  On 12 February, the SLA declared a new 10 squaoeakire NFZ, north-west of
Mullaithivu town.

71.  Staff from international organizations still presanthe first NFZ continued to send text
messages on the situation, in addition to phoris,dssed on their own direct observations or
on credible information from other sources. 3 Fabyu3.26PM: “Intense shell towards &
around us. Hosp theatre shelled 2 victims. 58 mekiied & 43 injured at Suthanthirapuram.” 4
February 4.33AM: “Ptk hospital being vacated, heshglling for about 16 hrs we are in
trenches.” 7 February 01.46PM: “4 killed and selvigjared in shelling attacks occurred close to
our location nearly 300 meters from here. Pls dsk ® stop shelling here, we’re under risk.”
01.58PM: “Yes, my current location is Phutumattalamfront of temp hospital. ... all people

are scared; pls ask SLA stop stop stop shelling:éBruary 6.51PM: “Many shells landed in our
ground, we're in life threat. 08.03PM “Shelling sl again and we narrowly escaped, pls make
sure not shelling here.” 10.19PM: “3 security irents today. 1st in Pokkanai, aerial
bombardments 3 civilians killed 5 injured. 2nd répd from Thevipuram areas 7 killed 12
injured ... 3rd in Mathalam (our area), 16 killedidfured. 11 February 10.03PM: “According

to hospital, 34 civilians killed and 46 injured $lyelling today in 2 places. In Thevipuram 19
killed, in Vallipunam 15 killed. Totally 15 childrekilled in both incidents.” 14 February
21.22PM: “Today score: 14 killed in a kfir [F-2hFfter-bomber aircraft] attack in areas close to
Ptk hospital. 36 killed, 84 injured by shellingThevipuram and Vallipunam. 4 elders killed in a
home by shelling.”

72. It was apparent to the UN that the conflict was mapidly moving towards a military
defeat of the LTTE. On 3 February, the Sri Lanka@mirs Group called on the LTTE to
negotiate its surrender; the overture was rebuffethe LTTE’s leadership, but the UN
nevertheless began preparing a proposal for algedsi TE surrender, although this was
ultimately not used® A flurry of activity ensued in UNHQ, including @ises of senior policy

and strategy meetings — the IAWG-SL on 19 Januadyl® February, ECHA on 10 March and
the Policy Committee on 12 March — as well as dallshe Secretary-General to the President of
Sri Lanka. In Colombo, members of the diplomatimoaunity requested briefings from the
UNCT, and the RC took up a series of issues inngivith the Government.

73.  Meanwhile, the shelling and killing of civilians tnessed and documented by the two
UN international staff who had remained with Convddyin the Wanni throughout the second
half of January, confronted the UNCT with inconeaible evidence of the events that other
sources were also reporting. The UN had not beamtorsmg and reporting on such incidents in
any systematic manner. The testimony from the Warompted the UN to establish a Crisis
Operations group to compile and verify such infaiora(see Annex V for a more detailed
description of UN monitoring and reporting on viidas).

a. Fundamental disagreements in UNHQ on strategy aresponsibilities

% According to a senior source within the Co-Chgisup, and interviews of the Panel with UN staff.
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74.  On 19 January, while Convoy 11 was still in itstfiflew days of being trapped in the
Wanni, an IAWG-SL meeting opened with a discussinrithe likelihood of a humanitarian
disaster if the civilians increasingly caught ughe middle of the fighting were not moved to
safer locations.” The RC suggested a senior UNCimbaz could talk to the LTTE regarding the
evacuation of civilians from the Wanni. The UN Haeken preparing a joint letter to the
Government from heads of several UN departmentsgadcies raising concern over the
situation; the hope was to use their combined wemhdvocate for the protection of civilians
and humanitarian action. However, during the tireeded to circulate the draft across the
various UN entities involved, to make changes adistribute the new draft, the situation had
evolved and participants agreed the letter neegddting. DPA recalled the need for a “viable
political framework” and common situation analyaisl coordination among UN agencies.
Participants discussed alternatives, other thath coavoys, for delivering assistance.

75.  The return of international staff from Convoy 1inmded with and prompted growing
international media focus on the situation. Intyngheir eye witness statements prompted
several Colombo staff to determine that they hatytand collate the incidents viewed by the
Convoy 11 staff and others being reported intorenéd that could be analysed and used to
address the situation. There was also a concéwep a track of the situation of the UN national
staff and dependents still in the Wanni. The ititmof these staff led the UNCT to formally
establish the UN Crisis Operation Group (COG), cosagl of representatives from several UN
organizations. The COG defined a rigorous methaglofor collecting and verifying

information on civilian casualties using multiptelependent sources for each individual death
or injury reported. The COG would consider a cagualport as ‘verified’ only when it had been
corroborated by three independent sources. Thecbrapilation was ready in the first few days
of February’®

76.  The Secretary-General spoke on the telephone wethident Rajapaksa on 5 February.
The same day a senior DPA staff member arrivediiha®ka for a three-day visit with the
objectives of assessing the possibility of avertarge-scale civilian casualties, bringing a rapid
end to the fighting, and supporting long-term dizhiion and rehabilitatioff. He arrived just as
the newly collated data on casualty figures weiaddiscussed and “was very seized by the
information as it came out, saying that it was v&gious and that we would be complicit if we
do not act on it The staff member’s 9 February mission refiaa the USG-DPA said
“Estimates by UN agencies basedrehable [emphasis added] first-hand information, but not
yet made public, suggest that at least 5,000 angli many of them young children, have been
killed and injured ... [including] at least 1000 dians ... killed and almost 3,000 injured during
the period 20 January-5 February alone ... [T]heaariple evidence of shelling by both
Government forces and the LTTE into areas of @wilconcentration including the no-fire zone
...” The report’'s recommendations focused on politscdutions and the immediate
development of a UN “system-wide strategy based shared analysis.”

% Annex V.C provides additional details on the Gri®perations Group.

"9 Mission report of visit to Sri Lanka of a senioPR staff, 9 February 2009.

" Interview with UN staff member involved in the datollection in Colombo.

2 Internal report on 5-8 February 2009 mission id_8nka, dated 9 February 2009.
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77. Meanwhile, within the UNCT there was discussionagrat to do with the casualty data.
The RC sent a letter to the Minister of Foreignai§ on 7 February. The letter stated “We
recognize that throughout the military campaignrp2008 the level of civilian casualties was
minimal, especially considering the scale of thétamy operation. This was in large part due to
the actions and caution of the Sri Lankan forddewever since the first week of January,
despite the best efforts, there has been a rapidase in civilian casualties as the areas within
which they are concentrated shrinks, and we hasedaur concerns to the Government of Sri
Lanka both publicly and privately in this regarde\Wave also highlighted publicly a number of
times the grave responsibility the LTTE has fos ti@rrible situation ... [T]he United Nations in
Sri Lanka estimates that the minimum figure oflaawis killed and injured inside the Wanni
pocket between 20 January and 5 February is 3@0pfthis total, more than one thousand
civilians have died. Furthermore of this numbeg, egtimate that at least 750 children under the
age of 15 have been killed or wounded. There igla probability that fire from both LTTE and
Government positions has led to these civilian ali®s$, based on documented evidence by UN
international staff, as well as other sources.Harrhore, we estimate that in the 10 days
following the 5 February, a further 500-700 civiigaare likely to die, regardless of whether the
fighting halts immediately. This is due to the eumtrcaseload of seriously wounded; very limited
humanitarian access; the scarcity of food and chegter; the decline in the capacity of medical
facilities; the scarcity of medical equipment amdg$; and the difficulty and sometimes
unwillingness of civilians wounded to attend hoajgitdue to shelling that has occurred of those
facilities and ambulances, as well as the shebingads, the lack of transport, distance; and
poor sanitation and crowding. Given the seriousoésise above, the UN believes that
humanitarian concerns must now be given immediadead®solute priority in order to mitigate
the further loss of life among the civilians traggdey fighting ... the United Nations shares in the
Government’s serious concerns for the welfare e$épeople. We are also aware the
Government is taking action to prevent the worsgminthe situation and we hope by sharing
these estimates with you now rather than more wijdkeWill help those efforts to be

successful. Therefore over the next days we plaafey to the concerns, as raised by the
Secretary General without raising the specificsimed in this letter. We will strongly reiterate
the call to the LTTE to give people the choicedave — a choice they have yet to give except a
few.”

78.  Inimmediate follow-up to the letter, on 8 Febryahe RC and the heads of three UNCT
entities met with the Minister of Foreign Affairachother Government officials in what was
described as a tense meeting. The premise of the &fjument in the meeting was that there
were many civilian casualties from the fighting,iletthe Government rejected the data and told
the UN to review its methodology for compiling thhiata. The Government’s harsh reaction to
even the suggestion that there were civilian céigsded the UN in Colombo to limit the sharing
of information on the casualties. Internationalrjalists who had travelled to Sri Lanka left and
the UN stopped receiving calls for information frafroad’®

79.  On 13 February the IAWG-SL met again in UNHQ. The, Rarticipating by telephone,
said “an estimated 30,000 civilians had left thenWia300,000 had moved to the newly
designated NFZ on the northern coast, and otherained trapped in western parts of
Mullaithivu.” Participants at the meeting were tthere had been no relief supplies since 29

3 Interview of the Panel with UN staff member invetvin the UN’s media response in Colombo,
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January and that the Government was unresponsagpieals to slow down military operations
to facilitate delivery of relief aid. The RC estited the numbers of persons killed could be as
high as 3,000 between 20 January and 10 Februamg.alhe EOSG asked “whether stronger
public statements by the Secretary-General wouldetigful or rather counter-productive given
the Government’s sensitivities ....” The RC “... warrtbdt publication of figures on the
mounting civilian casualties could incite adversaations from extremist elements” and
“highlighted the need to convey messages throughogpiate channels without going
overboard.” In contrast, OHCHR said “recent ... intgional appeals had indeed influenced the
Government in a positive direction and stressetigheh statements needed to be reinforced.”
DPA suggested the IAWG-SL develop a strategy orshoet-term situation including: “speedy
and orderly end to the fighting; treatment of IDPsompliance with international standards; a
political solution for long-standing grievancesgn' immediate high-level visit to Sri Lanka by a
senior envoy/official’; and, in the absence of aClmairs mechanism in New York, coordination
with individual members, and India. OHCHR highligtitthe need for “a broader accountability
process” and “expressed a preference for the datsognof an envoy for Sri Lanka to engage on
all aspects of the current situation rather thanexoff visit by a senior Secretariat official.” &h
RC “warned that the designation of a UN envoy cduldite adverse reactions as this could
potentially be seen as undermining Sri Lanka’sritagional standing™

80. Three weeks later, ECHAalso met in UNHQ and was presented with very chffie
population estimates of “up to” 200,000 civiliansthe Wanni, and 36,000 IDPs in Vavuniya.
Participants noted that, despite Government assesaio the ERC in February, “it appeared that
heavy artillery continued to be deployed ... by baittes” while the Government had also not
addressed UN concerns on IDP registration datajatsns on freedom of movement, and
militarization of camps. The meeting’'s Action Paimicluded: a call for parties to respect
international humanitarian law; a call for a temgrgrsuspension of hostilities to allow civilians
to leave; advocacy for humanitarian convoys; resfoednternational standards regarding IDPs;
UNCT coordination; donor support for the newly lahad CHAP 2009; and the safety of relief
workers and their families. The Chair suggestetttaRSG on the Human Rights of Internally
Displaced Persons, conduct a mission to Sri Lanka.

Policy Committee meeting of 12 March and the OHQHRlic statement

" Minutes of the 13 February 2009 meeting of the IB\SL.
> ECHA meeting of 10 March 2009.
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82.  On 14 March 2009 OHCHR released a statement tipsessed the “growing alarm” of
the High Commissioner “at the increasing numbagiafians reported killed and injured in the
conflict ... Certain actions being undertaken by $neLankan military and by the LTTE may
constitute international crimes, entailing indivédluesponsibility, including for war crimes and
crimes against humanity” and pointing out that “piesthe Government’s designation of safe —
or ‘no-fire’ -- zones for civilians, repeated dived has continued inside those zones, including
from Sri Lankan army positions, ...[C]redible sourbese indicated that more than 2,800
civilians have been killed and 7,500 injured si@éeJanuary, many of them inside the no-fire
zones ... [T]here are legitimate fears that the éddde may reach catastrophic levels if the
fighting continues in this way ... More civilians realeen killed in Sri Lanka in the past seven
weeks, than in Afghanistan during the whole of lgsdr ...” The statement ended with a call for
an immediate suspension of hostilities to allowoenxion of civilians, and for full UN access for
humanitarian and human rights assessments. Ttegrstat was by far the strongest UN language
on the situation throughout the conflict. The figsiquoted were based on the COG'’s verified
casualties, and were in fact well below the aactaalalty numbers.

83.  The day before the statement was released, ead dmarch, the Deputy High
Commissioner, in Geneva, sent the document to ¢éeectary-General’'s Chef de Cabinet, in
UNHQ, explaining that the High Commissioner hacobel the statement and it would be
released the next day. The Chef de Cabinet seagla during the night of 12 to 13 March
(GMT-5) to the High Commissioner: “... my ensuing goents are not intended to ... question
the clear role you need to play as an independsoé\of the human rights community ...
[H]owever, | perceive that the severity of the tisthtement you propose to make is likely to
have very serious political and legal repercussionthe rest of us and | hope you can consider
carefully this fact while finalizing your statement ||| | | | G . thc
[RC/HC] as well as [the USG-Humanitarian Affair§]@CHA underlined the fact that the
accuracy of figures remains still quite questiorabl By getting on the record with these figures
| feel we are getting into difficult terrain ... ltomld have been better to be a little more general
or tentative about the figures. Also by making dirmention that actions by the Sri Lanka
military may constitute war crimes or crimes agamsnanity, we are opening up a new front
without having prepared very firm grounds in advarWe are placing the LTTE and SL
Government on the same footing ...” The email exges®ncern regarding security risks that
may arise for the UN and concludes “My point inthlk is not to question in any way your
undoubted need to sound a strong moral voice oalbehthe international community on the
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kind of grave violations of international law tteae actually taking place there. But | would
strongly implore some dilution of tone and rigoaréference to numbers in your statement.”

84. The Statement was also sent by email to the USGatitarian Affairs, who responded
on 13 March stating: “I ... see value in speakingaldut what is an increasingly appalling
situation. | nevertheless offer some specific comiméor [the High Commissioner’s]
consideration, in what is a sensitive situation mghbe risk of counterproductive reaction from
the Sri Lankan government is high ... (i) As we dss®d, we have ourselves avoided being too
specific about the casualty figures because ofliffieulty of being able to defend them with
confidence in the absence of reliable, verifiabferimation ... The civilian casualties have
certainly been, and continue to be, heavy, but#tailed figures are still hard to be sure about

85.  Also on 13 Marckf the RC wrote to the Deputy High Commissioner eixjitg that he

had received the statement from the USG-Humanitakféairs as well as the OCHA response.
The RC noted his agreement with the points madédéySG-Humanitarian Affairs and said
“...we have had close colleagues and friends caugim the middle of the terrible situation, and
in fact this gave the start to our efforts to rekcthre number of casualties, as both national and
international staff physically saw and experienciedians dying from shelling right next to
them. In those two days in late January, shelivhgch we believed was from the government
for the first full night and full day and the nexbrning caused casualties, and then on the
afternoon of the second day shelling which we belwas from LTTE position caused more ...
[T]he statistics we compiled do give as full a pret of the dimensions and patterns as there are,
but they are not exact, and cannot be verifiedgasously as in some other conflict areas ... We
also feel there is no proof of a systematic targetif the civilian population ... [ijt seems to us
that the bulk of the civilian casualties have cabeut as “collateral” damage because
population densities are so high, that if one ghi&dl now in the current “safe zone”, 20-30
people can be killed. However a case can be niedéttis — at the least — highly irresponsible
to use such heavy weapons near to civilians ... inak feel that the criticism of the LTTE is
not strong enough. They have physically and vityestopped people leaving areas under their
control ... We have stated there is clear evidencef forced recruitment ... Having said all the
above, the moral voice of the UN OHCHR is very imgnt ... and a strong and correct
statement can move things forward in protectingeh@oor people and helping them get out of
the hellish situation they are in.”

86. The OHCHR statement had also been sent to DPA dvat8h and the department was
supportive of its tone, content and timing. Theesteent was released in Geneva on 14 March
without substantive changes. Separately, on 9 MahehSpecial Adviser to the Secretary-
General on the Prevention of Genocide (SAPG) mét thie Sri Lanka Permanent
Representative and told him that there were “massivilian casualties” but that he would only
express concern in bilateral contacts and not pusitditement$. The SAPG would later reverse
this position, sending the Secretary-General twesithat grouped the general human rights

® The message was sent on the morning of 14 Mar8hi inanka, but the evening of 13 March in Geneva.
7 According to notes of the meeting provided by $#ePG’s office.

68



humanitarian law elements that were known abousitioi@tion and seeking, unsuccessfully, the
approval of EOSG to release a public statement.

87. Responding to the hesitation among senior staffCER reviewed the premise of its
statement prior to release, and an internal enmaiétlined several points noting: “On January
21, the Sri Lankan armed forces unilaterally destlaa 35-square-kilometer ‘safe zone’ for
civilians ... [tlhe Sri Lankan Air Force dropped |e#§ appealing to civilians to move into the
safe zone as soon as possible, ... two thirds otthmpsred and killed ... were ... in the safe
zones, [and] the [Government] shelling on safe gsamatinued even after the government's
statement on 24 February that the government woalldnger use heavy weapons on the safe
zone.”

88.  Senior UN staff said the Government was aware sdgfeement among the principals on
the OHCHR public statement, and the Government leged correspondence from the RC and
public statements by the RC and USG-Humanitaridaiisfto refute the OHCHR statement,
which lost much of its potential leverage (see “UN&iefings to the diplomatic community”
below).

b. Resident Coordinator advocacy to Government, UNGCietings to diplomats, and
public statements do not address the Wanni reailityull

i. Resident Coordinator advocacy to Government

89. As the conflict intensified, the RC sent numeraiters to multiple Government actors
including the Minister of Defence, the Chief of Bete staff, the Deputy Secretary to the
Treasury and Commissioner General of Essentiali@sryvthe Minister for Disaster
Management and Human Rights, and the Minister o¢igo Affairs. The letters increasingly
addressed important concerns in the camps outsedé/anni, but communications also focused
on the situation within the conflict zone. Theéest combined concern over humanitarian
assistance, requests for additional actions bysivernment to facilitate humanitarian
assistance and monitoring, and criticism of the ETT

90. The letters should be recognized as representamgn#icant effort by the RC, during
months of considerable pressure as the UNCT juggdetpeting responsibilities, to take up
grave issues directly with the Government and iting. However, the letters cover only a tiny
proportion of the cases of killings and relateddeats reported to the UN. And, in most cases
the letters avoid any wording that might be coredras explicitly holding the Government
accountable for the events recounted in the lett&akiable references to international human
law were not framed in terms of the specific prans that were reportedly violated and that
would have explicitly attributed responsibility fapparently illegal killings to the Government,
including the vital concepts of ‘distinction’, ‘pportionality’ and ‘precautionary measures’.
None of the letters make reference to the factdkatlable information suggested many of the
incidents could be war crimes with consequent iiddial criminal responsibility. The wording
of the letters may have made it easier for the dBlustain working relationships with the
authorities at a time when maintaining access waa as essential to allowing the UN to
operate. However, the wording also significantiyueed the impact of the letters which were the

69



primary channel through which the UN was expresfangnal concern regarding specific cases
of civilian deaths from both Government and LTTEH@T.

91. Given the thousands of civilian deaths by Governraélacks being reported and the
challenging situation of the UN in Colombo, thedem of communicating these cases to the
Government could potentially have been carriedart fhrough UNHQ. But, as far as the Panel
is aware no effort was made by the RC’s hierardlsigpervisory chain or by other UNHQ actors
to take on this role, to support the RC in framiing UN’s responses, or to exercise any
oversight for the UN’s responses to the reportslbhgs.

92.  On 3 October UN Offices in Killinochchi were damdg#uring Government aerial
bombardment of neighbouring locations. On 8 Octotier RC wrote to the additional-Secretary
at the Ministry of Foreign Affairs saying: “...Unitédations offices in Killinochchi ...
[s]pecifically the UNICEF compound, but also the DRland UNOPS buildings, suffered
substantial collateral damage as a result fronbtmbing. While we understand that these
offices were not the intended target, because antist amounts have been invested in them,
and because we would like to use them again wheerdburity situation permits, to facilitate a
smooth resumption of our work, we request thapadisible efforts be made to prevent any
damage to United Nations Premises in the coursigitting . . .”

93. On 3 December the RC wrote to the Minister for BieeManagement and Human
Rights and noted the importance of increasing thrednitarian assistance delivered to the
Wanni, raised concern over the impact of rains,asied that the UN have access to conduct a
“detailed assessment” of the assistance needsvibags in Mullaithivu and Killinochchi and to
improve “monitoring” of the distribution of food.

94. In one of the strongest letters from the UN, orDE2ember the RC complained to the
Government’s Chief of Defence staff regarding Gawegnt shelling on 9 and 10 December
close to a UN convoy for over an hour and despipeated security assurances being given: the
letter provided details of the shelling and speaity stated: “the shelling was delivered by
Government forces” and warned that UN staff cowldenbeen hit. On 16 December the RC sent
a second letter to the Chief of Defence staff caimahg of restrictions placed on UN
international staff entering the Wanni, includimgreasingly frequent searches by Government
forces and a prohibition to carry cameras or seglhones. Regarding restrictions on national
staff, the letter also acknowledged that the UN imadle concessions to the Government, to
achieve humanitarian objectives and to satisfye¢bgimate security concerns of the
Government.

95. A 17 December letter reported two aerial bombardm#rat hit near the Vaddakachchi
hospital, while hundreds of people were waitinghatout-patient department, killing two small
children and injuring 13 civilians. The letter réed the Government’s international
humanitarian law obligations and urged the “stepsnsure the protection of civilians from the
harms of conflict.” The letter did not directly s#ahat the aerial bombardments were by
Government forces, and it was addressed to “thesifynof Foreign Affairs”, but not to a
specific person.
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96. On 13 January the RC wrote to the Government raggfdeports of civilian injuries and
deaths as a result of shelling and aerial bombamtsheiting the killing of four civilians and
injury of 18 in Visuvamadu and the killing of onerpon and injury of six at the

Puthukkudirippu Hospital, as well as substantiahdge to the hospital. The letter again recalled
international humanitarian law obligations but dat explicitly raise Government responsibility
for the attacks. The letter was addressed to thef GhProtocol of the Ministry of Foreign

Affairs. The Ministry responded on 15 January “gatgécally” denying Army involvement. The
UN did not provide a rebuttal.

97. On 26 January, the RC wrote to the Government daggusome of the artillery strikes
and deaths and injuries of civilians that were @ssed by UN staff on convoy 11, which was
still trapped in the Wanni. The letter said “In iaktances the shelling originated from
government lines. In close communication with Sankan forces the fire was halted or shifted
further away from our location. While recognizitgstfire is reportedly in response to outgoing
LTTE fire, we had shifted to this location in closensultation with the Sri Lankan forces ...”
The letter requested additional efforts by the Gorent to secure the release of staff and
dependents, and said “We also reiterate our redjuatsall efforts be made to minimize civilian
casualties which have mounted in the last days.ratfegnize the LTTE bears responsibility for
this as they have not permitted civilians the caatdeparting and likely have fired from areas
in the no-fire zone. However thousands of civéianoved into the no-fire zone, on the
understanding the Government forces would notifittaese areas, and that it would be an area
safe from any offensive at this stage ...” The leftas again addressed to the Chief of Protocaol,
Ministry of Foreign Affairs.

98. On 16 February 2009, the RC wrote to the Ministdfareign Affairs raising concern
over the “dire” lack of medicines and food in thehii, and asking that the authorities provide
clearance for delivering these items through the skip. The RC wrote to the Foreign Minister
again on 11 March thanking him for meeting with 8ieCT a few days previously and for
promises on food and medicines to be allowed imoWanni.

99. In a 20 February letter to the Senior Adviser ® Bresident the RC expressed thanks
“for all the arrangements with respect to the W$iflUSG-Humanitarian Affairs]. In good part
because of your active involvement | think it sgvened the constructive partnership between
the government and UN agencies ...” A second letfe26 February, expressed encouragement
after the Government facilitated the transport d&iRMfood by ship, and, after an international
UN staff member was refused permission to accomgaghip and monitor distribution said:
“we kindly ask that this policy be reviewed.”

100. On 18 March, the RC wrote to the Chief of Defertedf saying “Myself and my
colleagues appreciate greatly the excellent workaétationship we have with you and your staff
in JOH [Joint Operations Headquarters] and the haghal of professionalism you bring to your
work. ... [I]t would in our view be better for thete be a temporary suspension of hostilities for
humanitarian purposes ... We recognize that in sughcumstance as that now faced in
Mullaithivu, protection of civilians is a huge clelge for the Sri Lankan forces, but it is a
responsibility | know the Sri Lankan forces haveoaamitment to continue to make.” At the

time that the letter was sent the UN’s Crisis Opens Group had verified nearly three thousand
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individual civilian deaths, with reports of thousismmore, mostly from Government shelling.
Two days before the letter was sent the UN had bepied on a letter from Government doctors
in the Wanni to the Ministry of Defence statingtthtileast 500 and possibly thousands of
people had died because the Ministry of Defencepragenting delivery of essential drugs and
dressings.

101. The Government’s responses to UN letters were fehwodten focused on rebutting any
reference to the killing of civilians. On 13 Maréh,response to a 10 March letter from the
USG-Humanitarian Affairs to President Rajapakse,Mnister for Disaster Management and
Human Rights wrote stating: “Our Government sh#nesSecretary-General’s concern for the
safety of civilians and can assure you that wdiardy committed to ensuring that these
civilians are protected and provided for in eveoggible way. The Government will continue to
send food and medicine to the civilians held hastagthe LTTE and spare no effort to ensure
the welfare of the thousands who have managedcapes| would like to reiterate the policy
that the Secretary to the Ministry of Defence atited to you, that our security forces do not
fire into the safe-zone and are not using heavypaesiin civilian areas.” There is no record of
any UN rebuttal of Government letters or publidestaents rejecting its responsibility for
killings.

ii.  UNCT briefings to the diplomatic community

102. Members of the diplomatic community, and some Uiif shemselves, were frustrated at
what some perceived as the UN’s hesitation to shatearer analysis of the situation. UN staff
at the working level urged their contacts in thgl@inatic community to insist upon a formal
briefing from the UNCT'’s leadership, in the hopattthis would oblige the UN to present
information it had gathered on civilian casualti@sdriefing to the diplomatic community was
given by UNCT officials on 3 February, with parpation of the UN staff who had returned
from Convoy 11. The RC and several heads of tlgeetddN entities in Sri Lanka, including
UNICEF, UNHCR and OCHA gave a second briefing @ diplomatic corps on 9 March,
supplemented by several PowerPoint presentaticarinigethe same date. These were followed
by a second PowerPoint document dated 1 Abril.

103. The UN's March briefing gave a wide range of pofialaestimates: “Humanitarian
agencies estimate that between 150,000 and 200giff)e are trapped in the No-fire zone
(NFZ) + an estimated 30,000 people outside the N&; GoSL reports that 70,000 people are
trapped in the Wanni (including NFZ); Reports regedifrom the NFZ suggest there is an even
greater number inside: up to 300,000 — 350,000Ip&ophe March briefing explained that the
UN’s road convoys had delivered 18,217 MT of fontbithe Wanni for the period of September
2008 to January 2009, and 730 MT delivered by bogebruary and March. The briefing stated
that a minimum of 3,000 metric tons (MT) of foodsnaeeded for 200,000 people, although the
1 April briefing document said that 1,000 MT wagded per 60,000 people —i.e. 3,000 MT for
180,000 people. Applying the minimum food requiretnsatistics quoted in the briefing, a
population of 350,000 people would require 5,250 p&F month, such that the total of UN-
delivered food was probably the equivalent of L% of the food needed over the timeframe

8 UN “Humanitarian Overview for Donors, North Sririkea, March 2009".
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September to Januarylt is impossible to know how much food remainedtiocks held by
individual families within the Wanni, but the reped population displacements and lack of
shelter would have made it very difficult for faras to retain stocks.

104. The March briefing included the first presentatipnthe UN of its statistics on civilian
casualties and listed the “total minimum numbed@dumented civilian casualties” between 20
January and 2 March 2009 in Mullaithivu Districtza683 deaths and 7241 injuries, two-thirds
of which occurred within the new 14 square-kiloraeéti-Z. The PowerPoint documents
described international human rights and humaaadaw violations by the LTTE including

“the forced recruitment of men and women ... [andldtkn as young as 12, at least one mass
execution of civilians, mass corporal punishmentghe blocking of corridors for civilians

trying to leave the combat area ... the forced moverokcivilians, the placing of weapons in
areas of civilian concentration, and the diversiod possible withholding of humanitarian aid to
civilians.”

105. The briefings and accompanying documents wererigtthin describing LTTE

violations. However, they did not directly addr€svernment responsibility for the situation.
The COG had prepared a casualty sheet which shthaedlmost all the civilian casualties
recorded by the UN had reportedly been killed by&@oment fire. However, the RC/UNCT
members present did not present the casualty sheatticipants in the briefing. When
describing the lack of food and medicines, thefimgs did not emphasize that the most
immediate causes for the severe shortfall had Besmrnment obstructions to the delivery of
assistance and its artillery shelling of ConvoyThe 1 April presentation document notes
UNHCR efforts to be present at screening, but didnmention the reports of people disappearing
from other screening locations to which the UN hadiccess. Some members of the diplomatic
community expressed frustration that UNCT membeiftste briefing before taking questions
that would have allowed diplomats to raise theassiuState responsibility. The RC’s Human
Rights Adviser was not invited to attend the brigfi

106. At the same time that these briefings were beingrgby the UNCT, members of the
diplomatic corps were surprised by a series ofsitn reports they received via email from
UNDSS-Colombo that appeared to present the situ&tion the Government perspective. For
example, entitled “SIOC OSSI”, a report of 22-23riAR009 states: “Sri Lanka Navy is
continuing its special rescue mission in the Nadlstern seas to facilitate the mass exodus of
Tamil civilians ... Sri Lankan soldiers of 53 and BRisions are continuing on their noble
mission of rescuing civilians held hostage by tAE E in Wanni ... the terrorists are now boxed
in ... The number of IDPs who have escaped the bclu&dhes of the LTTE ... exceeds 175,714
...” Although a footnote explains the presentatiomsewbased on publicly available information,
which for the most part appears to be from Govemnireeurces, the documents themselves had
the UN logo on each page, and gave the appear&nefecting UN analysi&®

"9 UN briefing of 9 March 2009 to diplomatic commupilisting minimum food requirements as 3,000 MT 4o
population of 200,000, per month.

% The footnote reads, inter-alia, “Open Sources fgdmformation (OSSI): Form of Security Informati
collection management that involves finding, sefe;tand acquiring information from publicly avdila sources
and analyzing it to produce actionable Securitpimfation. In the “Security Information Communityie term
"open" refers to overt, publicly available sour¢as opposed to covert or classified sources).”
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iii. The UN’s public stance on numbers and the Goverhnesponse

107. The briefing notes were leaked to the media byodialts who wanted the UN to take a
public stand. The RC was summoned to meet witiMiméster of Foreign Affairs on 24 March.
On 25 March, the Government released a statemeinigsgthe RC] has stated that he is unable
to confirm the veracity of the figures of civilimasualties ...."”, and describing the numbers as
having “not been attributed to any reliable or ipeledent source” and the assertion that two-
thirds of casualties had occurred in the NFZ aseipidy false” and “unsubstantiated. ” A second
Government statement dated 26 March said “The gy has been exposed for using figures
that it cannot verified (sic) ... The figures of 208€ivilians killed and more than 7,000 injured
as claimed by the [USG-Human Rights] are not suggdny the [UN] as verifiable figure¥”

The UN in Sri Lanka published a statement on itbsite saying the USG-Humanitarian Affairs
“has clarified since that these figures were drénom an internal working document which is
based on information that cannot be fully, relialalgd independently assessed, because of limits
on access to civilians in the combat zoffe.”

108. The debate over numbers was renewed in late Apeinisatellite photographs of the
Wanni taken by UNOSAT became public, along withlgsia of their possible significance.
Examination of successive photographs had prowidedbasis for new estimates of the number
of people still in the Wanni, as well as confirnoatithat shelling by heavy artillery was ongoing
within the Wanni contrary to repeated Governmemimmatments. The RC was again confronted
by the Government about this new data. In a 4 M#ei to the Minister for Disaster
Management and Human Rights the RC downplayedhb®graphs and analysis, and is
reported as saying “any commentary [on the imageg]e by UNOSAT is partial and
provisional” and may not reflect the more recentd@us of tens of thousands of peopieThe
Government asked the RC to share his commentsthgtmedia. On advice from UNHQ he did
not do so, but the Government made his letter publi

(o} The situation in the Wanni

109. The UN was receiving explicit information from asvn staff, international NGOs and
local government officials about the gravity of m@tection and humanitarian situation and its
causes in the Wanni that fundamentally contradittiedone and content of the UN'’s
communications and advocacy.

110. On 2 March 2009, the Mullaithivu Office of the Regal Director of Health Services,
wrote to the Mullaithivu Government Agent, copyitg Secretary to the Ministry of Health,
ICRC, and WFP, saying “You are already aware thafeople are facing death by starvation
consequent to the ensuing war ... most of the pempleonsuming leaves ... Six persons from
one family who had consumed cooked leaves to wihier were not used to had been brought to

81 Accessed on 3 August 2012
http://www.priu.gov.lk/news_update/Current_Affaza200903/20090326un_gives_unverified_idp_casuadiyrd
s.htm

82 See www.un.lk viewed on 23 May 2012.

8 Accessed on 3 August 2012 http://www.dailynew80K9/05/07/news01.asp
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the hospital in an unconscious state after vomitihga publicly released statement, on 5 March
the Office of the Regional Director of Health Sees referred to “a humanitarian catastrophe”
in the Wanni. The statement describes a sever¢agfeoof medicines, including anaesthetic
drugs, surgical items, 1V fluids, antibiotics anakceines. It stated that “Due to the non-
availability of materials to construct toilets, opgefecation has become common among the
majority of the people.”

111. On 16 March, the Regional Directors of Health Ssgsiof Mullaithivu and Killinochchi
addressed an open letter to the Secretary of thestily of Health saying “... less than 5 percent
of the combined quota of drugs and dressings tieatnaant for the last quarter of last year and
for the first quarter of this year have been sents, so far. You are well aware of the fate ef th
remaining bulk — to be kept in Vavuniya awaitingwséty clearance from the Ministry of
Defence, despite our repeated requests and rerainmtate to you ... Since January 2009, more
than 500 civilian deaths, either on or after adiaigsshave been registered at hospitals and
thousands of civilian deaths could have gone umdetbas they were not brought to the
hospitals ... Most of the hospital deaths could Hasen prevented if basic infrastructure
facilities and essential medicines were made availa. We have been supplied with no
antibiotics, no anaesthetics and not a singledoftlV fluid ...”. A separate source described
deaths related to the lack of medicines as bemg fwar related injuries, diarrhoea, starvation,
malnutrition, the adverse effect of eating plantsfrom pre-existing critical medical conditions
such as heart disease, asthma, and diabetes. Titee seferred to ships under ICRC flags that
could have brought in medicines, but which expegehheavy shelling in their immediate
vicinity, forcing them to withdraw. “Badly woundaililians on the beach, who needed urgent
transport to a full medical facility in Trincomalee Pulmoddai, would often die when the
security forces attacked ... preventing the shipsafb@ing able to pick them up or causing the
ships to leave early ...”

112. One UN international staff member explained thattdis in the Wanni had called him in
the middle of the night several times in March Aprnd May in desperation, saying that their
patients were dying because they lacked the meansat them. The continuing SMS and other
reports from the Wanni provide information on sfiegncidents in which people are killed and
injured in large numbers: On 7 March reports reféo 52 killed and 96 injured, including 38
children in the NFZ. 08.45AM: “It's raining hereater started entering in our shelters and in
bunkers trying to stop it. If rain continues it Wwde a big disaster as people live in open
spaces.” 10 March 11.47PM: “its urgent heard sdmeagands people trying to enter in military
controlled areas LTTE is trying to stop. Pls p&ss to [UN Security].” 11.51PM: “Shells in the
way where people are coming, tried many times 0dW&l Security], no reply. Pls help”. 11
March 07.05AM: “No land available, no pure watersamitation facilities no firewood no
bunkers yesterday over 150 people killed by shellsTTE not ready to let people out, SLA is
firing continuously. How can people live here?”O7AM: “Tell the humanitarian people that
now the time to take an action, don’t delay!” 0£0& “Very very heavy shelling going on close
to our hub in west. Many shells landed from 200sts bf human casualties, and no injuries in
hub so far. Pls ask SLA to stop.” 06.05PM: 11.25PMere is no shelling now but the point a
shell hit was the place of my previous location vehlehad a tarpaulin before floods. If | didn’t
shift ??”. 12 March 09.06PM: “Very urgent, 3 adily shells came from west hit 400 mts from
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hub in south of Mathalam, lots of casualties. Bls @LA to stop.” 09.21PM “Shelling continues,
7 hit here so far please do something quickly.”

113. 13 March 01.07AM “22 civilians admitted with heawjuries by shell hit 30 mins back
in Mathalam. There were deaths but no dead bodees taken to hospital.” 02.19AM: “shelling
started again, 3 artillery hit in the same dirattis earlier but closer south, we're under the
trucks.” 04.22PM: “Two dependents of UN staff hde=n [forcibly] recruited [by LTTE] at
10.00AM.” 04.31PM: “I have explained about UN stata recruitment team actually they tried
to recruit all youths but we stopped that howevere2e taken, still negotiating.” 07.33PM: “2
artillery shells hit Mathalam just 20 mins backedmt 200 mts from hub in west, one child
killed and in 2nd incident, 500 mts from port inst€e7 civilians killed.” 09.05PM: “Our area
under shelling very heavy and very close, manyisilin the surroundings.” 14 March
09.54PM:"RDHS — Mullaithivu announced that due tags shortages Mathalam hospital will
be closed from tomorrow. It's the only functionihgspital after closure of Ptk.” 15 March
09.38AM: “We're ok but I'd like to know about stefaken against recruitment. Here more
tense.” 06.45PM: “On 14th of March, 52 injured (ildren, 19 women), admitted in Mathalam
hospital and 25 (7 children, 9 women), also admitted.” 16 March 06.59PM: “On 15th of
March, 61 injured (18 children, 23 women) by shell8lFZ admitted in Mathalam hospital, 5
admitted with severe injuries died.” 07.08PM: “Oéth. of March, 55 injured (22 children, 25
women) admitted in Mathalam hospital hit by shglipfire in NFZ, 4 died.” In a 17 March,
publicly released Bulletffy ICRC described a desperate humanitarian situatitimee Wanni and
said “The ICRC continues to monitor allegationsaaning violations of international
humanitarian law affecting civilians throughout dwuntry.

4. January-June 2009: Screening and internment of IDPs
a. Screening

114. As the conflict progressed and increasing numbgliSies fled the fighting in the Wanni,
the security forces conducted interviews — ‘scnegsii— of the IDPs, with the aim of identifying
and separating suspected LTTE combatants from ammengvilians. The first screening of
IDPs took place at different locations within thealii, upon first contact with the SLA.
Subsequent screening took place at exit points frmWanni, such as in transit sites at
Omanthai, and screening continued outside the Warthe camps where IDPs were interned
and in hospitals for those who were sick or injufedther screening points probably existed.

115. It was not unusual for IDPs to undergo repeateshwgws by the military and police,
sometimes in the presence of paramilitary elemast#hey passed through these locatfns.
There appeared to be no standard process or camsysh the administration of the screenings.
While it was justifiable for the Government to idinLTTE cadres, and indeed desirable that
the LTTE fighters be kept out of civilian IDP camfise entire screening process was highly
problematic: the criteria used to determine whaistituted a cadre were unclear; family

8 Bulletin No: 02/2009, 17 March 2009.

8 Minutes of child protection forum in Vavuniya, &tfruary 2009.

8 International Commission of Jurists report onendees; and IDP Protection Working GroBpiefing Note for
RSG-IDPs31 March 2009 (p. 4)
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members were not informed of where the suspectédELdadres would be taken, and for how
long; contradictory messages on the treatment did_gadres were given by the Governm&nt;
and the practices used in the screening and sepaddtsuspected LTTE cadres were
inconsistent with the procedures set out in theggawent's Emergency Regulations on the
handling of LTTE ‘surrendees’ — as the suspecte@E €ombatants were knowH.

116. Officially, those identified as LTTE in screeningke taken to ‘surrendee’ camps, while
LTTE elements of particular concern were takenpiecsgal detention facilities. Selection of
people during screening was sometimes based dmaayballegations by paramilitary elements
operating in the camps, raising the question ottkdibility of the processS.

117. In September 2008, initially through UNHCRAsde Memoirg(see below)the UN made
a case to the Government for screening to be too@dh, transparent, and grounded in law. In
February 2009, after raising concerns, the USG-Hhitaidan Affairs received assurances from
the Government that UNHCR would be allowed to manrtihe screening of IDPs leaving the
Wanni® These assurances were in line with the commitnterdapply international standards in
screening IDPs, made by the Sri Lankan Attorneye&aino the RSG-IDPS. However, despite
UN advocacy and repeated Government commitmeiwis, #5 February UNHCR was given
access only to Omanthai, and the agency was oohyed to observe the screening from a
distance and communicate with IDPs in the preseheanilitary escort, restricting any
confidential dialogue and therefore any effectivat@ction monitoring? As of April 2009, no
international agency had access to screeningisitedlinochchi, where the first in-depth
screening took place, nor elsewhere north of Onaaith Pulmoddai or PadaviyaBy April,
daily statistics on the individuals separated aa@thnai were being provided to UNHCR, but
this was of little import given the lack of clariby separation prior to arrival to Omanthai, and
elsewhere, and the lack of independent verificatibthe statistics provided.

118. During the visit to Sri Lanka of the French andtiBh Ministers of Foreign Affairs on 29
April 2009, the Government again agreed to gresteess to the screening sites by the UN and
ICRC. Nevertheless, in the final days of the canflUNHCR’s access to Omanthai was revoked
entirely, and humanitarian access to the IDP sve&s curtailed, hampering protection
monitoring as well as the distribution of aid te tiDPs*

119. After IDPs had left the Wanni, screening continuethe IDP camps — indeed, the need
to complete screening was the central argument lngdlge Government to justify IDP

87 In October 2008, Defence Secretary Gotabaya Riegapead stated that unarmed LTTE cadres ‘wouldaot
considered as LTTE terrorists but welcomed as nbeigians’ (CPA: A Profile of Human Rights and
Humanitarian Issues in the Wanni and Vavuniyiarch 2009, p. 31); this is in contradiction be actual treatment
of suspected LTTE combatants.

8 |t was unclear whether the Emergency Regulatibemselves could be applied, given the circumstanoder
which they had entered government custody.

891CJ,Beyond Lawful Constraints: Sri Lanka’s Mass Detmtnd LTTE suspecp. 8).

% ERC briefing to the Security Council, 27 Februa®®9 (p. 3).

%L NFF, Panel of Experts meeting with RSG-IDPs, 21oBer 2010.

2 |DP Protection Working GrougBriefing Note forRSG-IDPs, 31 March 2009 (p. 4).

% UNHCR: Mid-term review of Guidance Note on assistancées April 2009 (p. 3).

% IDP Protection Working GrougBriefing Note for RSG Walter Kael{p. 1).
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internment. By June, roughly 9,000 individuals Ihaén taken to 11 ‘surrendee’ sites in the
Vavuniya area. By November 2009, the Governmenkesjpd almost 11,000 ‘surrendees’ in
their custody, although precise figures were nadlenavailable and some officials cited figures
up to 12,000° Reports indicate that some surrendees were movegbe surrendee camps and
other places of detention. Without independentgmtodn monitoring of the ‘surrendee’ camps it
was not possible for the UN to independently actémmthe whereabouts of detainees.

b. Internment camps

120. Once IDPs had passed through initial Governmeresiing as they left the Wanni they
were taken to closed camps guarded by the Army Gdernment called the camps ‘welfare
villages’, but they were in fact internment camps.

121. Concerned by the multiple infringements of the tsghf IDPs, in September 2008
UNHCR’s Aide Memoireset out for the Government the “conditions undeic it was

prepared to support IDP sites” and the “paramdtergJNHCR’s] engagement in camp
management issue¥.The document identified principles of UN engagemiluding: the
preference for host family accommodation over cdraged shelter; IDP freedom of movement;
unhindered access by humanitarian actors to caamgsiring the civilian character of IDP sites;
and the transparency, legality, and expediencgm@esning. In addition to advocacy toward the
Government, the Aide Memoire was a useful toolefplensure a common and principled
position among humanitarian actors working in canespite the Aide Memoire, however, as
the year went on, access by humanitarian agenxcieartsit sites and to the camps in Menik
Farm was irregular, IDPs arriving from the Wannmnitioued to be denied freedom of movement,
and the procedures for screening the IDPs remanoeasistent and uncleal/ith a growing
discrepancy between the commitments of Governmi@iniads to international standards and the
practices on the ground, the RC wrote to Minis@m&rasinghe on 28 November 2008, saying
‘... if humanitarian agencies and their respectiveats [are] to be closely associated, there
would likely need to be substantive changes toghisess?

122. However, there was never to be any sustained ingpnent in the Government’s respect
for the principles of protection and assistanceraid to IDPs. The implied UN ‘threat’ of a
disassociation from humanitarian action was notdu$ewards the end of 2008 the Government
began contingency planning for a large influx oPKinto areas under its control, and in January
20009 it presented a plan to the humanitarian coniyior the establishment of IDP sites in
Vavuniya, Mannar and Jaffna. The contingency plagprocess made clear the Government’s
intention to confine IDPs in semi-permanent camysshyy the security forces, with an initial

focus on a three-year internment period.

% 1CJ,Beyond lawful constraints: Sri Lanka’s mass detmtf LTTE suspecgtSeptember 2010 (p. 9-10).

% UNHCR Sri LankaAide Memoire4 September 2008 (p. 1).

9 Letter, Resident Coordinator to Minister of Digadtlanagement and Human Rights, 28 November 20084 {n
IRP report of 6 June).
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123. In response to the Government’s proposed plan, URlig@pared &uidance Notéto
consolidate interagency assistance and advocatggies for existing and future IDP sité%”.
The Guidance note recalled the ‘principles of eegagnt’ contained in the, very usefaide
Memoire which had strategically focused attention on eons. However, the tone and content
of the note marked a change from &ide Memoireand previous UN engagement on assistance
to the IDPs. The note largely accommodated the hovent’s approach to IDPs and relegated
some of the UN’s persistent concerns in the Goventis handling of the IDPs to ‘advocacy’
and ‘bilateral discussions’. While tdede Memoiresuggests that assistance to the Government
would be conditional on respect for basic standatdBned in eleven principles necessary for
UNHCR engagement, thguidance Noteeduces the conditions for UN engagement to two:
safety and security (including the civilian chaeaaif camps) and unrestricted humanitarian
access. The note indicates UN willingness to pmvemergency assistance response” to
“complement Government gaps and satisfy emergeeegsi in camps and transit sites, where
IDPs were screened, and it effectively confirms abideptance that ‘[g]eneral control
mechanisms will be put in place to limit IDP freedof movement, with certain IDPs being
allowed freedom of movement based on security atea’?® The note did not emphasize host
family shelter. Th&Suidance Notestates that “there may be a need for IDPs to nremasites for
a period beyond a strictly emergency period oféehmonths” and explains that “non-adherence
to the principles of the Aide Memoire should ndeaf material and non-material assistance to
particularly vulnerable groups® The issues of freedom of movement and the scrgefitDPs
would be addressed, the note states, through épbdhtliscussions and advocacy.” Meanwhile,
UNHCR would, “wherever possible, provide techniass$istance on site planning and camp
management®*

124. By mid-March 2009, 43,341 IDPs had crossed fromWaenni into Government-held
areas” and by mid-April there were some 180,000 IDPssteged in Vavuniya. Astutely, in

April UNHCR prepared a balance sheet of fulfilmefthe principles set out in thAade

Memoire On each of the standards identified, the assegsnwes mixed. Notably, the IDPs were
not allowed freedom of movement, nor (except fer¢kderly) the option to stay with host
families; Government-affiliated paramilitary eleniesometimes operated in the camps; military
personnel were stationed within the camps; andJtidnad only limited access to screening. The
Government was requested by the UN to take immedietion to address the poor assessment
on each of the principles. UN advocacy succeedegetiting the Government to reverse its
position on an automatic three-year internmentldbées, but little progress was made on other
issues of principlé®

125. The primary reason given by UN humanitarian aclordiaving continued to engage
with the Government despite its consistent viotatd principles was that there was a
humanitarian imperative to provide assistance ®dBmerging from the Wanni, frequently after

% UNHCR Sri LankaGuidance Note, Assistance to New IDP Sites in Manrevuniya and Jaffnalanuary 2009,
(p. 1).

9 UNHCR Sri LankaGuidance Notg(p. 3).

10 YUNHCR Sri LankaGuidance Notép. 4).

191 UNHCR Sri LankaGuidance Notép. 4).

192 3CHA Wanni Emergency Sitrep No. 19, 20 March 2009.

193 |ndependent review by the Norwegian Refugee Cowidis actions in Sri Lanka,An Independent and
Courageous Spokesman? NRC and the dilemmas imkal, 2009 (p. 17).
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having lived through appalling conditions, and mahywhom were injured, sick, malnourished
and with no resources of their own. It was certaihk case that, as the influx of IDPs continued
to increase from March to May, without assistaiegd may have been a second humanitarian
catastrophe outside the Wanni. While the arrivdDdts from the Wanni had justified the
delivery of life-saving aid even in the absenca oéspect for protection principles, within a few
months of the end of the conflict the dire condiion the IDP camps became an entirely
Government-created emergency. Keeping the IDR#t@mnment camps was a Government
policy decision, not a matter of necessity. It wal/ by September 2009, including after the
RSG-IDPs September 2009 visit, that the UN begarséomore robust advocacy with the
Government, and indeed several Member States tgokikar stand at this point.

126. Testimonies from UN staff have suggested that dwtssof some agencies to engage
with the Government on camps, including surrendeeps, were motivated by institutional
competition for visibility and resources. A goodiatenship with specific civilian and military
authorities led to requests from the Governmensgparcific agencies, including from the UN, to
undertake particular tasks, such as the provisiavater and sanitation or shelter, which in turn
allowed these agencies to obtain funds from dorgwme agencies were perceived by a
considerable number of their own working-level steifid some members of the diplomatic corps
as quick to compromise on principles in the intere$ increasing the profile of their agencies’
and gaining access to funding during the humaaagmergency that accompanied the final
stages of the confli¢t?

5.  April —=May 2009: Increasing civilian deaths and thdimits of UN political leverage

a. No formal action by Member States; the Security Gwil’s ‘informal interactive
dialogues’

127. Throughout the final stages of the conflict, themes no formal action by Member States
at the UN on the events in Sri Lanka — it was aiftgr the end of the war that the Human Rights
Council met in Geneva (see Annex III.C). Since 2% Lanka had been on the agenda of the
Security Council Working Group on Children and Adr@onflict, under resolution 1612 and as
a result of the listing of the LTTE as a party tbammitted violations against children.

However, the Working Group’s focus was limitedlte six grave violations against children
applicable to the 1612 process, the timeframeth®iorking Group’s consideration of reports
on Sri Lanka did not correspond with the fast-mgwivents, and there were significant
obstacles in the mechanism’s operation (see Annex V

128. From late 2008, several non-permanent Security CibiMembers were increasingly
concerned about the evolution of the situatioredrly February 2009 three non-permanent
Security Council members were urging that Sri Lab&gput on the Council’s formal agenda.
There was, however, little readiness among the neeship as a whole to do so. There was also
disagreement among senior members of the Sectetarighether or not the Secretariat should
push for the Security Council to become involved] there was no clear Secretariat strategy to

194 |nterviews by the OHCHR Documentation Project #relPanel with UN staff and members of the dipldmat
corps.
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help build political support among Member StatesGouncil action. One Foreign Minister of a
non-permanent member of the Security Council atithe and who had pushed for early action
by the Council, expressed frustration at a lackfafrmation in bilateral briefings from the UN

on the international human rights and humanitaaansituation in the Wanni, saying that if the
UN had provided more information earlier this mayé& helped Member States reach consensus
on holding a formal meeting® Diplomats had looked to NGOs for information bath

difficulty using this source to gather consensus@gMember States. There was some
discussion among Member States of calling a prae¢dgote on the agenda issue, as had been
done with Myanmar in 2006, but this was not done.

129. With the Security Council divided, a compromise @md: ‘informal interactive
dialogue’ sessions would be held, without minuted &ithout formal outcomes. It was also
agreed that the Sri Lankan Permanent Representatihe UN would join the discussions. From
February to June 2009, Sri Lanka was discussedifoes with the Security Council in

‘informal interactive dialogues’ with an additionaiiefing by the Secretary-General in Juffe.

In addition, the Secretary-General raised Sri Lankaree of his regular lunches with Council

memberst®’

130. During the informal interactive dialogues, the USiGmanitarian Affairs presented
prepared statements after which there was a ‘digldgetween participants in the meeting. On
two occasions, the Chef de Cabinet also partictpete¢he meetings. The USG-Human Rights
was never asked to attend or provide informatinrkeleping with the informal character of the
meeting, there was no written record of the disonss The UN’s prepared briefings made some
references to international human rights and hutaaan law and political concerns but these
were largely focused on the humanitarian situatiyefings did not emphasize the
responsibilities of the Government or clearly explhe link between Government and LTTE
action and the obstacles to humanitarian assistamt&illing of civilians. For example, in a 27
February briefing, the USG-Humanitarian Affairscs&dozens of people per day at least are
being killed and many more wounded” but did notvite the COG figures on casualties or
mention that most casualties appeared to be tiwt iE<Government fire and were occurring in
the NFZ.

Membership of the Security Council in 2004®

China Austria Libya
France Burkina Faso Mexico
Russia Costa Rica Turkey

195 Meeting with the Panel.

1% The Council also addressed Sri Lanka during ceasohs of the whole on 27 February, as well assututher
matters’ on 24 April and 13 May.

17 For situations not formally on Member States’ afgerthe Secretary-General has several optiongfpaging
with States including, convening the Security Columeder Article 99; briefing the General Assemblyder Article
12 of the Charter, reporting to the Security ColMédrking Group on Children and Armed Conflict (C&A\under
‘other situation of concern’ in Annex Il of his amd CAAC reports, Security Council Lunches, anddjoffices.
1% The Co-Chairs Group was led by Japan and includedyay, the United States and the EU.
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United Kingdom Croatia Uganda

United States Japan Viet Nam

131. Meanwhile, in Geneva, the Human Rights Council &sked consensus. Several
Member States were advocating throughout Aprief@pecial Session to be held on the
situation in Sri Lanka. It was only in mid-May ththese advocates obtained the minimum of 16
signatures to request a meeting, and the meesialj was only held a week after the conflict
ended (see III.C.1).

b. Desperate efforts to obtain an adequate humanitaripause
i.  Humanitarian pause

132. Even as the situation in the Wanni deteriorateth@rrand there were reports of ever-
increasing numbers of civilians being killed, thN staff gathering casualty data through the
COG were finding it increasingly difficult to gebioboration of each casualty from the three
independent sources that were required. At thisiarperiod, some Member States on the
Security Council complained that they were recg\almost no information from the Secretariat
on the international human rights and humanitadaansituation in the Wanni, and senio
officials in the EOSG were reported as expressiegsame concern. Both Member States and
EOSG officials said they began relying on repamsnf Human Rights Watch (HRW) and other
international NGOs to learn about the killing ofitans and possible violations of international
human rights and humanitarian law.

133. The reported lack of detailed information notwitreling, there was increasing
realization at the UN that the situation had noached catastrophic levels. The focus of UN
advocacy turned almost exclusively to bilateralrapphes to the Government seeking a
humanitarian pause and an end to the use of aytil@d to getting the LTTE to then allow
civilians to flee the conflict zone. Senior UN affils repeatedly asked the Government to stop
using heavy weapons in the NFZs. The Governmeritreged to claim it was not using such
weapons, despite evidence to the contrary, andhdid not challenge the Government on its
denials.

134. On 12 April the Government announced there would bgo-day humanitarian pause on
13 and 14 April to allow humanitarian aid to reaofilians in the NFZ. The Secretary-General
used a public statement to welcome the announceamneintalled on the LTTE to also respect it
and allow civilians to leave. While the suspensibhostilities was honoured “for the most part’,
enabling the evacuation of 988 civilians by the €CRmall-arms fire, mortar fire and aerial
attacks resumed in the evening of 14 ApfilThe last-minute announcement and short duration
of the pause prevented a larger evacuation ofiang| additional delivery of assistance or the
deployment of humanitarian workers. The USG-Hunaair@h Affairs issued his most robust
public comments, just prior to the Government'samtement of a humanitarian pause,
warning that “a bloodbath on the beaches of nontlser Lanka seems an increasingly real

199 5CcHA Wanni Emergency Sitrep No. 23, 16 April 2009.
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possibility” and that “further military action nonly risks more civilian deaths and injuries but
also threatens to undermine the government's dliggibith the international community and
the national groups with whom it must soon seekmeitiation.™*°

135. The Secretary-General dispatched the Chef de Catoirgi Lanka from 15 to 17 April,
“to push for a pause in hostilities and explorertiie the UN could play” in brokering a
negotiated ceasefire or surrender by the LTfEhe Government refused appeals for a longer
humanitarian pause arguing that a pause wouldtggz& TTE a chance to regroup and forcibly
recruit more civilians. However, the Governmentttiie Chef de Cabinet that it was prepared to
allow a working-level UN and ICRC team to enter MfeZ to explore the possibilities of the
LTTE allowing civilians to evacuate by sea, and thavould allow short pauses for the delivery
of food and medicine, and the evacuation of woundieé UN began confidential discussions
with the US, through its embassy in Colombo, remaythe possibility of the US Navy helping
to evacuate civilians from the conflict zone. Howewno evacuation or significant pause in the
conflict took place, and no working-level team vadde to visit the conflict zone.

136. On 19 April, the SLA penetrated LTTE defences goid the NFZ in two. Intense
Government artillery shelling reportedly causedvyezivilian casualtiest? With the splitting of
the NFZ, some 100,000 civilians were able to free Government-controlled areas, while at
least 130,000 civilians were estimated to remaipged in the NFZ:*On 20 April the
Government gave a “final warning” to the LTTE tor@nder within 24 hours. The LTTE did not
respond until six days later, on 26 April, whearihounced a unilateral ceasefire that was
rejected by the Governmetit.

137. On 20 April, the Secretary-General's spokesmaregsustatement welcoming the
escape of civilians when the second NFZ was spiid, deploring the continued use of heavy
weapons in the vicinity of civilians and the usdate by the LTTE which prevented civilians
from escaping the conflict zone. The statemenndidrefer to the casualties inflicted during the
military operations, nor did it clearly attributeetuse of artillery to Government forces or firmly
recall the parties’ international humanitarian lalligations to ensure respect for the principles
of proportionality, distinction, and precautionattack. On 22 April, the Chef de Cabinet briefed
the Security Council in an ‘informal interactiveattigue’ on his recent visit to Sri Lanka.
Following the meeting, the President of the Seg@iuncil delivered ‘remarks to the press’ on
the Council’s discussion. While urging all partiesabide by their obligations under
international humanitarian law, the ‘remarks’ foedon the LTTE, and did not mention the use
of heavy weaponry by the Government. Respondireggoestion from the press, the Security
Council President indicated that the informal fotmiathe Security Council’'s meetings on Sri
Lanka was an ‘innovative solution’ given the ladkagreement among Council members to
formally take Sri Lanka up on the Council’'s agertfa.

19 30hn Holmes, USG-Humanitarian Affairs op-ed in @ardian, ‘Let Them Decide’, 7 April 2009.

1 RP report compilation dated 12 June 2009, p. 89.

12 panel of Experts report (p. 33).

113 panel of Experts report (p.33).

14 panel of Experts report (p. 34).

15 Mexico led the Council in April 2009 and had beer of the States pushing for the Council to tgkerapriate
action on Sri Lanka None of the Security Councitiformal interactive discussions’ were postedtioa Council’s
monthly programme. Remarks to the press have ncialfétatus.
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138. On 25 April, the Secretary-General spoke to PresiBajapaksa, and the USG-
Humanitarian Affairs travelled again to Sri Lankarh 26 to 28 April to press for a humane end
to the conflict, and to review the humanitariarpesse. Like the Chef de Cabinet, upon his
return the USG-Humanitarian Affairs briefed the @@y Council in an ‘interactive dialogue’
meeting. He indicated that 50,000 people remaindésis than 10 square kilometres. He told the
Council that despite the “strong impressithshared by both himself and the Chef de Cabinet
that theGovernment had agreed to a UN working-level vsithe Wanni, in practicde
Government never allowed it to happen. The Goventrnad argued that the UN “could not

visit safely and [the assessment] was not necesSariie also raised concern over the situation
in the IDP camps. No proposals for Security Couacilon were made during the briefing.

ii.  Political pressure builds; the third NFZ is creatédousands are reported killed

139. On 24 April, the Indian External Affairs Ministerade a public call for an immediate
cessation of hostilities. On 29 April, the Britishd French Foreign Ministers visited Sri Lanka
to seek a ceasefire, access to IDPs, and a timd@blDP returns. The Ministers failed to secure
a commitment from the Government on a ceasefirethauGovernment agreed, again, not to use
heavy weaponry in the conflict zone and to betteperation with the UN and NGOs and to
greater access to IDP transit sites. Possiblyspaese to the appeal from India, the President
declared on 27 April that combat operations agdahesL. TTE had ended, including the use of
heavy weapons, combat aircraft and aerial weapdenertheless, despite this declaration and
the promises to the visiting Foreign Ministers,|shg in the conflict zone continued unabated,
resulting in civilian deaths?

140. The Secretary-General called President Rajapaksa ag 5 May. On 8 May the
Government declared a third NFZ — to the soutthefNFZ that had been split in two by the
SLA on 19 April — approximately 2 by 1.5 kilometr&everal hundred civilians were reportedly
killed by heavy shelling in the days that follow&d.

141. The Foreign Ministers of Austria, France and the tcH¢elled to UNHQ in a bid to get
the Security Council to issue an official pressesteent on the situation. On 11 May they hosted
a meeting on Sri Lanka for Security Council memlzerd humanitarian organizations, and the
UK and French Ministers provided a briefing on thesit to Sri Lanka? In the press

conference after the meeting, the UK Foreign Merigtdicated that the situation in the conflict
zone was “appalling”, and that there was “no questif loss of life at a large scale”, resulting
from the use of heavy atrtillery by the Governm@&hTwo days later, the Security Council issued
a press statement on Sri Lanka. Press statemends amportant official reflection of the
Council’s stance on a situation, but they are nioilibhg and fall short of mandating UN actions.

18 Transcript, 29 April 2009, of USG-Humanitarian &iffs press conference following his mission tolSrika

17 USG-Humanitarian Affairs briefing to the Secur@puncil, 30 April 2009

118 see OCHA Wanni Emergency Sitrep of 28 April 2008w York TimesEuropeans fail to get Sri Lanka truce
29 April 2009.

119 panel of Experts report (pp. 34 — 36).

120 gecurity Council Report)pdate Report June 2009 (p. 3).

121 hitp://www.franceonu.org/france-at-the-united-oas/press-room/speaking-to-the-media/remarks-to-the
press/article/11-may-2009-sri-lanka-joint
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While they addressed both parties to the contina,focus of opprobrium was on the LTTE, and
references to the artillery fire responsible forstncvilian deaths was only obliquely linked to
the Government. The statement said: “The membeifsedbecurity Council strongly condemn
the Liberation Tigers of Tamil Eelam (LTTE) for ésts of terrorism over many years, and for
its continued use of civilians as human shieldd, acknowledge the legitimate right of the
Government of Sri Lanka to combat terrorism. Themers of the Security Council demand
that the LTTE lay down its arms and allow the tehthousands of civilians still in the conflict
zone to leave. The members of the Security Cowxgifess deep concern at the reports of
continued use of heavy calibre weapons in aredshigh concentrations of civilians, and expect
the Government of Sri Lanka to fulfil its commitntém this regard.™**?

142. The same day, 13 May, the Secretary-General’s sjpekson also issued a statement
calling upon the parties to stop using heavy calibeaponry in areas with high concentrations
of civilians; while the LTTE’s “reckless disrespéftir the safety of civilians is singled out, no
reference is made to Government forces. Also oNag, the Secretary-General made his fourth
phone call since early April to President Rajapdksaiterate concerns over the protection of
civilians and to note that his Chef de Cabinet wagelling again to Colombo. The Chef de
Cabinet arrived on 16 May with the objective ‘t@erthe Government to explore all possible
options to bring conflict to an end without furthi#oodshed and to make public the terms under

which that can be achieved without further lossivilian life’.***

143. While the Chef de Cabinet was travelling from UNkCSri Lanka, on 14 and 15 May
several thousand civilians continued to flee th&Nfostly south along the lagoon, some
walking, some on small boats or clinging to infthtgres. Artillery fire reportedly continued
from Government forces?*

C. The killing of the LTTE leadership and UN actions

144. From February 2009 onward the UN, in consultatiath the Government and Member
States, had been advocating for an LTTE surrem@dmtould end the war, protect civilians, and
prevent further deaths of SLA soldiers and LTTHEhfegs. International efforts were rebuffed by
the LTTE’s top leadership which apparently belieitezbuld survive the Government’s military
campaign. It appears that only in early May didtthgmost leadership fully appreciate that it
was about to lose the war, and only then madesenuertures regarding surrender. In the
second week of May, LTTE civilian political leadevsre in contact with the Chef de Cabinet
and the office of USG-Humanitarian Affairs, as waslsenior representatives of some Member
States, asking that they facilitate a surrendertengresent when it took plat@.In parallel, as
late as 15 May, some LTTE elements were report&dlyfiring mortars and light weapons at

122 gecurity Council press statement on Sri Lankaylag 2009, (SC/9659).

123 UN press briefing 14 May 2009, http://www.yoututmm/watch?v=nxqDgXMJZJo

124 5ee Panel of Experts report, page 35 “SLA shellimgng the final days (13-18 May)”. See also U&tSt
Department, Report to Congress on recent incidduniag the conflict, page 44, “An organization rejed that
shelling into the NFZ continued on a regular basier the 9 May attack, based on information fraariad
photographs. Separately, top officers in the SLA 8hN confirmed the shelling during this period.”

125 |nterviews by UN actors, diplomats and former LT3@&irces with the Panel of Experts and the Panel.
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the Government from amongst civilians in the NE2When the Chef de Cabinet arrived back in
Colombo on 16 May he indicated to the Governmeait lle was willing to travel to the Wanni
and be present at the surrender. His offer waseefuThe Chef de Cabinet said he was
nevertheless assured by senior Government offithalsL TTE leaders bearing a white flag
could surrender.

145. General Fonseka, commander of the Sri Lankan Adeglared victory against the LTTE
on 16 May. By 17 May, according to the Army, theTlEfwas confined to an area of 400m by
400m. On 18 May, Government representatives wameuncing that Prabhakaran and other
LTTE leaders were dead, as was subsequently caediimvideos and photograpliéThe
Government stated that the LTTE leadership had kided while trying to escape, or possibly
in intra-LTTE fighting. Pointed questions were ealdater by NGOs and in the international
media regarding the possibility that the deathsevirefact the result of executiort&® And there
were questions regarding the UN’s r&féIn an interview months later, General Fonseka, who
had subsequently launched his candidacy for Presidepposition to President Rajapaksa,
stated that the Defence Secretary had instructedrenander in the north to kill all surrendering
LTTE leaders. General Fonseka was later arrestédedracted his statemefit The UN Special
Rapporteur on extrajudicial, summary or arbitraxgaitions wrote to the Government
requesting clarification on the matter.

1264pnt the beginning of the operation the Army hagdsome shells which resulted in some civilian atis.
However, the IDPs are uniformly emphatic that thhew shelled only in reply to the militants’ mortand gun fire
from among the civilians.” Report by University Tears for Human Rights, “A Marred victory and aesf
pregnant with foreboding” 10 June 2009, section 1.3

127 See http://articles.timesofindia.indiatimes.com/2®3-13/south-asia/31159227_1_Itte-sri-lankandssamil-
tigers

128 gee for example: report by University TeachersHoman Rights, “A Marred victory and a defeat pragrwith
foreboding” 10 June 2009, section 1.3; and httpuiimindependent.co.uk/news/world/asia/tamil-leadeited-as-
they-tried-to-surrender-1687790.html

129 5ee for example: report by University TeachersHoman Rights, “A Marred victory and a defeat prgrwith
foreboding” 10 June 2009, section 1.3; and httpuiimindependent.co.uk/news/world/asia/tamil-leadeited-as-
they-tried-to-surrender-1687790.html

130 5ee http://www.colombotelegraph.com/index.php/lgikiks-fonseka-opens-up-pandoras-box/
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C. THE AFTERMATH — MAY 2009 TO MARCH 2012

1. The UN continues to struggle to implement a princifed strategy
a. Sharp contradictions in post-conflict strategies

i. Secretary-General’s visit, the Joint Statement, d@htpolicy decisions

146. In UNHQ, during the 36 hours after the Governmemtaanced the end to the conflict,
there was discussion among senior UN official anrtterits of an immediate visit by the
Secretary-General to Sri Lanka. The Secretary-Gémeanted to show his concern over the
recent events and the ongoing situation. The UNreigesved that the conflict had come to a
close but, in the light of reports of violations tiwe Government, there was concern among
senior staff that the visit could be misconstrusaweertly supportive of the Government.
Nevertheless, the Secretary-General decided tepdowith a visit from 22 to 23 May 2009 with
three objectives: to meet humanitarian needs f&slDncluding minimum standards and full
access for the UN; to expedite the screening okIDR way that respected human rights, with a
view to their rapid return home; and to urge “poiwkeand immediate steps to initiate a political
process of dialogue, accommodation and reconaifigt?’

147. During his visit, the Secretary-General was flowermthe Wanni by Government
helicopter. The craters from heavy artillery simgllivere clearly visible along the narrow strip of
beach and coast line where tens of thousands of Hag been living in previous weeks. The
Secretary-General later described the area as Sthed” and said that civilians “must have
suffered terribly”*? The Secretary-General also visited IDP camps iniMMEarm, and
accompanying journalists later complained thatibfes were evidently interned, that IDPs were
prevented from speaking with them, and that thi¢ wias heavily constrained by the
Government. The Secretary-General said the campswa@se than he had seen anywhere in
the world™:.

148. The Secretary-General held a formal meeting witgsidlent Rajapaksa on 23 May, with
the objectives of establishing an initial “foundetifor progress on humanitarian assistance”,
emphasizing the need for accountability for viaas and “long-term political reconciliation and
outreach to minorities, including Tamils and Mugii’, and to agree the content of a joint
statement with the Government. According to UN rteswof the meeting, the Secretary-General
also raised concern over problems of access tacHd#ps, the internment of national staff, and
the detention of doctors who had been in the Warme. President and his advisers stated the
Government would resettle IDPs within 180 dayst ththaccess was already being given to
humanitarian agencies, and that the Governmentdyourisue a “political solution” that was
“home grown”. In a subsequent téte-a-téte meehiedSecretary-General encouraged President
Rajapaksa to be “proactive on human rights issusegjgested appointing a UN “envoy” to assist
in finding a political solution, and raised the gtien of accountability and respect for

131 gecretary-General’ spokesperson’s statement M&@220009.
32 Buring a meeting with the diplomatic corps on 2ay\2009.
133 During a meeting with the diplomatic corps on 2ayM2009.
134 Summary record of Policy Committee meeting of @8eJ2009.
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international humanitarian law and human rightsth&t Secretary-General’s insistence, the
President reluctantly agreed to a reference touattebility in the Joint Statement. Issued later
that day, the Joint Statement ended with a parageguding “Sri Lanka reiterated its strongest
commitment to the promotion and protection of humghts ... The Secretary-General
underlined the importance of an accountability pescfor addressing violations ... The
Government will take measures to address thoseagroes.” These three sentences would
become a pillar of subsequent UN action.

149. In a bid to engage the support of Member StatesSttretary-General debriefed the
diplomatic community in Colombo, seeking supporthamman rights, and discussed Sri Lanka
during an informal meeting with the Security Couieei 5 June. Council members asked that the
UN pursue implementation of the Joint Statemerd,@n10 June the Secretary-General wrote to
President Rajapaksa with regard to follow-up omrtsvisions.

150. The sudden end to the conflict prompted additioetéction by the UN on its strategy.
A 23 June Policy Committee meeting acknowledged/érg limited political space given to the
UN in Sri Lanka. Members agreed

CiplElse meeting also devoted considerable
attention to the issue of accountability (see Anhke&.2).

ii.  Government positioning

151. Even before meeting with the Secretary-Generalalo@bo, President Rajapaksa’s
victory speech in parliament on 19 May set the ton¢he Government’s approach to post-
conflict governance and reconciliation in Sri LanWéhile most of the speech was delivered in
Sinhala, it began with some statements in the TEmguage: “The war against the LTTE is not
a war against Tamil people. Our aim was to libecateTamil people from the clutches of the
LTTE. Our heroic forces have sacrificed their livegprotect Tamil civilians. The victory we
have gained by defeating LTTE is the victory ofthation, and the victory of all people living
in this country. Protecting the Tamil speaking deay this country is my responsibility. That is
my duty. All the people of this country should livesafety without fear and suspicion. All
should live with equal rights.” The speech ende&d@milar note: “I must specially mention
here that this great battle for national revival ¥ waged with the aim of raising the lives of
the Tamil people who live in the North and Easbof land, too. In the past several decades
those people did not have the right to a meaningélThey were denied the right to life, the
right to freedom, the right to development.” Howetee speech also set a tone that was less
accommodating of the UN’s long-standing concernfianked the international community for
its support but rejected “imported” solution; ahdaid “We have removed the word minorities
from our vocabulary three years ago. No longetlaees Tamils, Muslims, Burghers, Malays

135 policy Committee Decisions on Sri Lanka, 23 Jube®
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and any other minorities. There are only two pe®plehis country. One is the people that love
this country. The other comprises the small grabpshave no love for the land of their birth.
Those who do not love the country are now a legsaip.™%°

152. In the weeks after the end of the conflict, the kdted heightened intolerance and that
“journalists, civil society actors and others haeene under physical threat and attack, often
labelled "“traitors", for their criticism of the Gesnment's conduct of the war 13*

y.” After the Humagh® Council’'s adoption of a resolution (see
below) considered highly favourable to the Governtnenormous posters were placed on
advertising panels in Colombo showing the faceseoior Government officials who had
defended Sri Lanka at the Human Rights Council.

ili.  Human Rights Council Special Session May 2009

153. During April and May in Geneva a number of Membtat& on the Human Rights
Council had been considering what action they shtake on Sri Lanka. Some States focused
on gathering the minimum of 16 Human Rights Coum@imbers to support calling a Special
Sessiof*® others were concerned that it would be impossiblget the minimum of 24 votes
required to adopt a resolution, without which a&geSession would be of limited use. There
was some criticism by civil society actors of th8@®-Human Rights, with suggestions that
OHCHR could have done more to share informatiothersituation with Human Rights Council
Member States, thereby helping the effort to remchnsensus on a need to respond to the
situation. Some member states mooted the posgibflian informal format, similar to that being
used at the Security Council. Nevertheless, on &9,Mne day after the end of the conflict,
having confirmed the support of a total of 17 HurRaghts Council members, the Ambassador
of Germany to the UN in Geneva wrote to the Humah& Council President requesting that a
Special Session be convened to addrége ‘human rights situation in Sri LankaJsually, the
sponsors of a Special Session attach a draft tésolo the request for a session, and the draft
becomes the basis for discussion within the HumghtR Council. The sponsors of the Special
Session on Sri Lanka had formed a ‘group of frietmlprepare a draft, but had not completed
working on the text and were unable to preserttth@same time that the request for the Special
Session was submitted. According to the Human Ri@louncil’s procedural rules, any UN
Member State, regardless of whether it is a merabtre Human Rights Council or the subject
of a resolution, can table a resolution at the €duand the first text to be tabled is the first t
be discussed. Within one hour of the notificatiba oequest for a Special Session, the
Government of Sri Lanka submitted its own drafbteson to the Human Rights Council
Secretariat. The Sri Lankan draft therefore bectmadirst text to be discussed at the Special
Session. The group of friends subsequently sowgstibmit its own text for discussion, but
other Human Rights Council Member States, indicgtitey had not been in favour of the

13 president Rajapaksa’s speech to Parliament odefeat of the LTTE, 19 May 2009, accessed at
http://www.satp.org/satporgtp/countries/shrilankafdment/papers/president_speech_parliament_defdatatht
m

137 Minutes of the 23 June UN Policy Committee meeting

138 As provided for under General Assembly resolu#dRES/60/251, paragraph 10, of 3 April 2006.
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Special Session in the first place, said they weagy to begin the process on the basis of the Sri
Lankan government draft.

154. The Special Session was held from 26-27 May. Spga&i the session, the USG-Human
Rights said “There are strong reasons to belieakltbth sides have grossly disregarded the
fundamental principle of the inviolability of ciwdns”, and called for an “independent and
credible international investigation ... to ascertii@ occurrence, nature and scale of violations
of international human rights and international lanitarian law, as well as specific
responsibilities”. The Human Rights Council Spe&ledcedures mandate-holders presented a
joint statement to the Council calling for respiectinternational human rights and humanitarian
law, an end to internment of IDPs, and accountgbili

155. The Sri Lankan Government’s draft resolution waspaeld on 27 May by 29 votes for,
12 against, and 6 abstentions. The resolution’amixe includes the followingCondemning

all attacks that the Liberation Tigers of Tamil &allaunched on the civilian population and its
practice of using civilians as human shieldsNelcominghe conclusion of hostilities and the
liberation by the Government of Sri Lanka of tefishousands of its citizens ... as well as the
efforts by the Government to ensure the safetysaedrity of all Sri Lankans and to bring
permanent peace to the country ...” The resolutiop&rative paragraphs commend the
Government for its support to IDPs, welcome Govenntommitment to human rights,
encourage continuing cooperation with the UN, arg Uthe international community to
cooperate with the Government of Sri Lanka in gmnstruction efforts**® The resolution did
not mention any allegations of violations commitbgdthe State and made no reference to
accountability. It did however endorse the Joirtt&nent between the Secretary-General and
the President of Sri Lanka, which had mentioneadatability — indeed some Member States
supported it for this reasdf\’

b. UN provides post-conflict assistance, but with nikguccess

156. As in the past, the UN would struggle to make pesgron implementation of the strategy
and objectives outlined in the Joint Statementtard?olicy Committee’s decisions of 23 June.

i Pressure to release IDPs from internment

157. The number of IDPs in internment camps reachedhk p£282,000 in May and June
2009, with some 250,000 in the Menik Farm campseii The Government continued to argue
that IDPs must remain in the camps until additi@taéening was completed and their home
districts de-mined. Many IDPs were injured, malnsiued and traumatized. The camps were run
by the military; IDPs could not leave, and accesdN staff was tightly controlled. Sanitation

139 Human Rights Council resolution on “Assistanc&tbLanka in the promotion and protection of humights
(S/11-1 27) of May 2009.

140 Human Rights Council resolution on “Assistanc&tbLanka in the promotion and protection of humights
(S/11-1 27) of May 2009, paragraph 10.

141 OCHA Wanni Emergency Sitrep No. 16, 21 May 2009
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and access to water were insufficient. Effectivet@ection monitoring was very difficult in the
immediate post-conflict period?

158. There were public reports of disappearances icdngps'** UN staff based in Vavuniya
had also been reporting their concerns regardgiggiviolations within the first of the Menik
Farm camps, and had been distressed to see tHatttubse concerns remained unaddressed
several UN entities were engaging with the autlesiin constructing additional camps. By the
late summer of 2009, advocacy from the UN’s mosimeofficials was focused on getting the
Government to speed up screening and releasingifid®sost families or other temporary
arrangements that would get them out of internment.

159. Throughout the UN’s exchanges with the Governmeat the rights of IDPs in camps in
the north, the UN continued to provide humanitaaasistance to the camps. At the most senior
levels, the UN was nevertheless concerned by thatgin. From late August, a series of high-
level UN interventions were launched to press tbggghment on its commitments. On 27
August, the Secretary-General's Chef de Cabinetwitbtrepresentatives of the Co-Chairs, and
with India, to share the UN’s concerns. On 14 Sapex the Secretary-General telephoned
President Rajapaksa to raise concerns regardingiffiementation of the Joint Statement, and
immediately followed up with a letter, stating tti&he [UN] is providing substantial help to the
IDPs in the camps. However, | am now facing difiicuestions about how far the [UN] is
willing to go in supporting a situation where ID&® denied freedom of movement. ... We will
not be able to support the creation or maintenahéerther closed camps that detain IDPs into
the medium term* The letter was followed by a mission of the USGitRal Affairs to Sri

Lanka from 17 to 18 September, to find out whyititelprogress had been made on the release
of IDPs. The UN'’s advocacy began to change frorkisgehe release of IDPs to seeking the
rapid ‘return’ of IDPs to their home communitiehelGovernment told the USG-Political
Affairs that 70 to 80 per cent of IDPs would beetded by January 2010. From 24 to 26
September, the RSG-IDPs also visited Sri Lank&idmmeetings with the Government and in a
post-mission Memorandum he raised the potentegality of the IDP internment saying it may
amount to arbitrary detention.

160. Meanwhile, the Government had called presidentadt®ns for January 2010. With the
former chief of the Army, General Fonseka, runrasgan unexpected opposition candidate. The
concerted international pressure in favour of i@leg@IDPs, the pending elections, and the
logistical challenge of managing the camps and #exurity, all combined in favour of a
hastened return of IDPs. By 22 January 2010, rqut®0,000 IDPs had returned to their district
of origin since August, leaving 107,000 IDPs in gsmAn additional 29,000 people, primarily
vulnerable groups like the elderly, had been relédom the camps to host families or

142\Wide international coverage was given to the ciima in the camps from June onwards. E.g. see @iphirt of
21 August 2009 at http://www.youtube.com/watch?asINfDwiY as well as reports and statement by
International Crisis Group, Human Rights Watch Anghesty International in October, September andeDdxer
2009 respectively.

143 5ee, for example, Amnesty international and th€BBewed on 15 October 2012 respectively at:
http://www.amnesty.org/en/library/asset/ASA37/0189/en/5de112c8-c8d4-4c31-8144-
2a69aa9fff58/asa370162009en.html ; and

http://www.bbc.co.uk/sinhala/news/story/2009/06/888 sunila_hooded.shtml

144 Secretary-General’s letter to President Rajapal&&eptember 20009.
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alternative care. Ad hoc, last-minute decisionsvbich people to release, when to release them,
and where to send them meant that the processchlastic and ill prepared*> The UN

supported the release and return process, by pnovichnsportation and start-up kits to IDPs.
The Government took steps to lighten the restmstion the IDPs who remained in camps but
there were still limitations on freedom of movement

ii. Return and resettlement: UN excluded from Govermiplanning

161. A Presidential Task Force for Resettlement, Devalemt and Security in the North

(PTF) had been established in May 2009 with a mande'prepare strategic plans, programs
and projects to resettle internally displaced pessoehabilitate and develop economic and social
infrastructure of the Northern ProvincE®The need to define and plan for the UN’s post-
conflict support to Sri Lanka had been flagged ®aypne UN actors even while the conflict was
ongoing. An internal UN report by DPA had urgedrgbruary 2009 that the UN’s support for
post-conflict reconstruction and demobilizationlib&ed to long-term political solutions that
would address the underlying causes of conflice TIN's June 2009 Policy Committee
discussion and decisions reflected this view, dmhsthe UN realized that the handling of the
post-conflict humanitarian response would have prisearing on the viability of long-term
political solutions for Sri Lanka. Some UN entitigere concerned to ensure that the
resettlement process, and UN assistance, was nsgédloy the Government to stifle the human
rights of IDPs, for example by preventing peopterreturning to their original homes in the
Wanni. To this end, the Policy Committee’s 23 JRB@9 decision, in keeping with DPA’s
analysis from 2007 and 2008, had focused on erguth assistance was given only as part of a
long-term plan which met certain parameters. Thestin also sought to unite international
action behind a shared understanding of the stdty creating a coordination mechanism and
setting benchmarks for assistance.

162. However,early on, the Government had made clear it did esiré UN assistance in the
elaboration of reconstruction and rehabilitatioang, let alone plans toward a political solution.
Six months after the defeat of the LTTE, the Gowsgnt had not yet made public a plan for the
recovery and reconstruction of the areas formentyen LTTE control. The Government agreed

to a CHAP for 2010, but the Presidential Task Fones insisted the CHAP be limited to
humanitarian assistance for IDPs in camps, whity @acovery needs would be addressed under
a separate process that, by mid-February 2010 dialoeen defined. International NGOs, the UN
Country Team’s implementing partners, were requingthe Government to keep advocacy

distinct from relief, recovery and development wtigs*’

163. Further, the UN did not succeed in establishingitable coordination mechanism, with
the International Financial Institutions and MemBéattes, that would have helped ensure the
international community approached early recovewy i@settlement with a common strategy
and the political weight of its combined leveralyea February 2010 follow-up on progress
made in implementing the various aspects of itd@8 2009 decisions, the Policy Committee
note!: |, ¢

1451CG, Sri Lanka: A Bitter Peagelanuary 2010, p. 3, quote from a senior aid worke
148 hitp://www.simfa.gov.lk
147|CG, Sri Lanka: a bitter peacell January 2009, p. 7
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H>As a
result, the donor community was not united in gpraach to the Government’s policies on the
post-conflict future of the north. Certain donobstined from providing support to the
Government’'s more problematic post-conflict initras, such as the rehabilitation of
‘surrendees’, or conditioned their support on a &@oment guarantees of respect for human
rights or on specific issues like ICRC access ¢odiinrendee camps. However, other donors
provided unconditional financial and material supp®he lack of an adequate coordination
mechanism made it harder to ensure donor assisteaxéed to objectives of long-term stability
and respect for human rights. In February 2010Etdelecided to withdraw preferential tariff
benefits to Sri Lanka under a special incentivaragement for sustainable development and
good governance, known as GSP+, following an ingasbn by the European Commission
which identified significant shortcomings in Srinlka’s implementation of three UN human
rights conventions. However, this was a procedsitad begun in 2007 and was only reaching
its culmination two years later.

164. Regarding the UN’s own planning on Early Recovémg, UNCT, through UNDP, had
initiated an Early Recovery Group with a UN and &uwwnent co-chair. In November 2009 the
UNCT discussed its strategy and efforts at outréa¢he World Bank and the Asian
Development Bank, both of which were planning tmieh emergency loan packages to support
reconstruction. By the end of 2010 the UN PeacédByy Fund had provided $3 million and the
OCHA-managed UN Trust Fund for Human Security Had provided assistance. Nevertheless,
in the absence of an overall public plan from tlev&nment to guide post-conflict relief,
recovery and reconstruction, UN action was ad macraactive. As during the conflict itself,

UN engagement through assistance was not firmgréged to principles. Each action in the
returns process was tightly controlled by the Riesiial Task Forcadithin this environment,
significant protection problems dogged the retuocpss. The displaced were not consulted on
the process by which they would be returned homDEslwere dispatched onto IOM and
UNHCR buses without the UN having the access nacg$s conduct protection monitoring of
the returns process; UN agencies were not immeyiallewed access to areas that IDPs were
returning to; a large number of IDPs were not ableeturn to their homes because of continued
mine contamination or the destruction of their hepaand instead were accommodated in ‘transit
centres’ in their district of origin; resettled IB®ere closely monitored by the military, limiting
their freedom of movement; and there were repdrtieorenewed detention of released IDPs.
Concerns with returns were acknowledged by the tprivate but public UN advocacy
continued to emphasize expediting the returns s preferable to continuing internment.

165. Some 18 months after the end of the conflict, iAW G-SL meeting on 3 November
2010, the RC reported that “approximately 80% dP$had returned and between 90-95% were
out of the camps” and that about 3,000 out of 6 @@endees had been released. He reported
positive developments regarding infrastructurehsagthe supply of electricity and the
functioning of schools and hospitals in areas ingxhoy the conflict. The RC reported generally
positive working relations with local officials anle military in the north. He said that
“humanitarian assistance remained a priority fosthstill returning and for vulnerable groups,

148 Table on implementation of decisions from the @82J2009 Policy Committee meeting, dated of 17 tatyr
2010
1491CG, Sri Lanka: A Bitter Peacgell January 2010, pp. 3-5

93



and noted the need to develop agriculture, stremgélducation, restore the local governance
structure, create a justice system, reconstityaiae force and establish courts, and strengthen
bridging-mechanisms between different communit\eszertheless, participants in the meeting
shared their concern that an opportunity for reg@tion in Sri Lanka was being lost, noting a
post-conflict triumphalism, the continued heavyitarly presence in the north, and the activities
of paramilitaries. The RC noted that “balancing deécate equilibrium between the UNCT’s
ground operations and domestic political sensiéigihad been a difficult task.” He also said that
“the Government intended to increase its armederas there was now a larger part of the
country which needed to be controlled” and thatdbkence budget had increased because of
“the handover of more responsibilities to the DegeMinistry, including the administration of
immigration, NGOs and urban developmefit.”

iii.  Planning for the rehabilitation and reintegratio suspected LTTE combatants

166. The handling of former LTTE combatants — and irtipalar their demobilization and
reintegration — would be a key element in UN suppmpeace-building efforts. With this in
mind, UNDP and ILO, in the final stages of the dmtfsupported the Ministry of Disaster
Management and Human Rights in the developmentNaitenal Framework Proposalnd an
Action Plan for the Reintegration of Ex-combatants Civilian Life in Sri Lankafinalized in
July and October 2009 respectively. The Action Rleinout a process by which up to 15,000
former LTTE combatants were to be rehabilitated r@mctegrated, involving a three- to 24-
month centre-based rehabilitation period, basetherx-combatants’ level of involvement with
the LTTE, followed by community-based socio-econonaintegratiort>

167. However, neither the Framework nor the Action Rlameloped by the Ministry of
Disaster Management and Human Rights with UNDPIa@dsupport was approved by the
Cabinet, and as such they were not adopted asahpolicy. This meant that neither document
became the basis for the rehabilitation and renatemn of the roughly 12,000 suspected LTTE
combatants detained in internment camps.

168. Meanwhile, in response to an offer from IOM, thedtdential Task Force requested

IOM assistance in the rehabilitation and reintagrabf former LTTE cadres. IOM support was
requested for the construction of demobilizatidmétslitation sites; the development of a
database and registration of combatants; and stfgpsocio-economic reintegratioti.In
response, IOM prepared a Demobilization, Rehahoieand Reintegration (DRR) programme.
Despite reservations expressed by the UN on tleenmtent camps, IOM constructed a sample
‘rehabilitation site’ in the Menik Farm complexifs5’) in October 2009. This site, to which the
‘surrendees’ were to be transferred, was neveratipealized due to lack of fundshe process
had the support of the Minister of Justice, and@benmissioner-General for Rehabilitation, who
had purview over ‘surrendees’.

130 Minutes of the IAWG-SL meeting of 3 November 2010.

31 While based on the UN's integrated DDR standatusFramework and Action Plan were silent on tigalle
framework on which the DDR process would be ba$éds was a critical gap, given that the legal framiek
would have defined the parameters for the proseicuiossible amnesty, and rehabilitation/reintégnabenefits of
the former combatants. The absence of a legal fsemeconstituted a major void.

152 etter from Secretary of the Presidential TaskcEdpr Resettlement, Development and Securityén\brth to
Chief of Mission, IOM, 15 July 2009.
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169. The Government’s approach to the detention of adees raised serious human rights
concerns, including: the mandatory and involunteature of rehabilitation, which involved the
deprivation of liberty of the ‘rehabilitee’ and mhgve amounted to individual and collective
punishment without criminal conviction; the dermélegal safeguards; and the duration of up to
two years’ detention without charge, trial or acceslegal representation. Regarding the
treatment of surrendees, the International Comomssf Jurists said it was “concerned that the
Government’s ‘surrendee’ and ‘rehabilitation’ regifiails to adhere to international law and
standards, jeopardizing the rights to liberty, gugcess and fair trial. There are also allegations
of torture and enforced disappearantd.”

170. In a 21 January 2010 ECHA meeting OHCHR raised @onegarding “the legality of

the detention of those separated for alleged ireraknt with the LTTE and placed in
‘rehabilitation centres’, adding that there werg€n11,000 according to available figures but
that true numbers are unknown,” and urging thatMBGnembers advocate strongly to the
Government that ICRC be given access to the cehDespite these concerns, IOM proceeded
with its rehabilitation and reintegration programnmeluding the ‘socio-economic profiling’, of
the surrendees, which involved gathering persariatination from the surrendees and sharing it
with the Government. So-called ‘low risk’ surreng@eere released in increasing numbers from
January 2010 onwards.

2. Accountability
a. The UN shows commitment to accountability

171. On 20 May 2009, a day after the end of the condfird two days before the Secretary-
General would visit Sri Lanka, the USG-Human Rigigat a Code Cable to the Chef de Cabinet
to offer information she thought useful for theityisaying “I have been deeply concerned that
actions taken by the Government and the LTTE iememonths ... may have amounted to
serious international crimes ... In my view an intional independent investigation of the acts
committed in recent months should be advocated]mpfunity will only complicate the
necessary healing process within the countfyA few days later, the Joint Statement signed by
the UN with the Government at the conclusion of$leeretary-General’s visit, a few days later,
was seen as a UN endorsement of a domestic acbdiptaption, rather than an international
one. The UN considered it a victory that there wasference to accountability in the document
at all. The Code Cable had also urged establishofeart OHCHR office in Sri Lanka to advise
the authorities, monitor and report on human rigimd support the “national human rights
protection system”.

172. By late June 2009, the heads of UN departmentsgeadcies were increasingly focused
on accountabili | G, <

133 Executive Summary of a briefing note publishe@@ptember 2010 by the International Commissioruaéts
published, “Beyond Lawful Constraints: Sri Lank&ass Detention of LTTE Suspects”.

154 A similar position was taken in an Amnesty Inteimaal report, “Twenty years of make believe: Sanka’s
Commissions of Inquiry, 11 June 2009.
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I o1 OHCstfpported the creation of an

international investigation mechanism. But othardjng the limited support from Member

States in the wake of the Human Rights Council Bp&ession, suggested alternatives such as a
national peace and reconciliation initiative, aaval investigation involving credible
international figures or a regionally-led proc tto

n. Flling up on the discussion, the next day OLA
sent a note to the Secretary-General advising hante had the authority, under Article 99 of
the Charter, to establish Commissions of Inquing 8o subsequently determine whether or not
he forwarded the subsequent report to Member States

173. On the margins of the July 2009 Non-Aligned Movet@&®AM) summit in Egypt, the
Secretary-General met with President Rajapaksaiegeti him “to uphold his commitment to
establish an accountability proce$3”*On 30 July the Policy Committee met again at UNidQ
address “follow-up on accountability” in Sri La

meeting agreed that the UN would continue to eragpeithe Government to uphold its
commitment to establish a credible national accalifity process, while also identifying
alternatives.

174. By September 2009 the UN still had no indicaticat tihe Government was taking action
to meet its responsibilities on accountability. The began to indicate to the Government that it
was prepared to take its own action. The Secrda®anyeral used his 14 September letter to
President Rajapaksa, in follow-up to the JointeSteent, to also inform the President that he was
“considering the appointment of a Commission of &xpto advise me further, and to be
available to you for assistance” on accountabilitg.emphasized “I cannot stress enough the
importance of a transparent, independent and deeddzountability process in demonstrating
the Government’s serious intent to build a laspegce ...” He also raised the issue on 21
September in a lunch with the Security Council. $ame issue had been raised on 16
September by the President of the Human Rights €biara meeting in Geneva with the Sri
Lankan Minister of Disaster Management and Humah®i And the USG-Humanitarian

Affairs wrote to President Rajapaksa, on 7 Decer@b88, renewing the UN call for
accountability. On 2 February 2010, in a BBC inievwthe Government’s Defence Secretary
dismissed international calls for an investigatidrweek later, the High Commissioner for
Human Rights, in a meeting with Government offigjallso raised her continued concern over
accountability for past human rights violations amgjoing human rights concerns, as well as
over the public statement by the Defence Secretary.

1% gee Annex I11.C.2.b.
1%6 Referenced in the summary record of the30 JuB@ZBolicy Committee meeting.
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b. The Lessons Learned and Reconciliation Commissiaddhe Secretary-General’s
Panel of Experts

175. By February of 2010, the UN still had no informatiof concrete Government action on
accountability. The USG-Human Rights continuedrigeufor an international commission of
inquiry. However, the bulk of the Policy Committieeoured a UN initiative that would kick-
start national efforts to ensure accountabilitye Becretariat proceeded to give practical
consideration toward setting up an internationatimaism of some kind. On 4 March 2010, the
Secretary-General, speaking to the President dféika by telephone “informed the President
of his intention to go ahead with the establishnuéra panel of experts ... [to] ... advise him --
meanini%;[he Secretary-General ... on the way forwardccountability issues relating to Sri
Lanka.’

176. The Government of Sri Lanka issued a press statetinerollowing day describing the
proposal of a Panel of Experts as unwarranted. ®aregh the Non-Aligned Movement (NAM)
group of Member States sent a letter to the Sagr€@aneral also complaining about the
proposal. On 16 March the Secretary-General uggdss briefing to address the concerns of the
Government and the NAM saying that the Panel ofd&gpvould not infringe on Sri Lanka’s
sovereignty, and linking the establishment of thed? with the May 2009 Joint Statement: “This
joint statement contained a commitment relatechBugng an accountability process for
addressing violations of international humanita@aad human rights laws ... The panel | am
establishing will advise me on the standards, beracks and parameters, based on international
experience, that must guide any accountability @esuch as the one mentioned in the joint
statement. Now this panel will report to me dingethd not to another body ... | am convinced
that it is well within my power as Secretary-Gehefadhe United Nations to ask such a body to
furnish me with their advice of this nature. Theed not in any way infringe on the sovereignty
of Sri Lanka.**®

177. Around the end of April 2010, the International SisiGroup submitted a draft copy of its
own report on international human rights and humtaaian law violations in Sri Lanka to the
Government, for its comment. The report, publisbed.7 May, said: “Evidence gathered by the
International Crisis Group suggests that [the med#muary to May 2009] saw tens of thousands
of Tamil civilian men, women, children and the elgéilled, countless more wounded, and
hundreds of thousands deprived of adequate fooarexalical care, resulting in more deaths.
This evidence also provides reasonable groundslievie the Sri Lankan security forces
committed war crimes with top government and nmjii@aders potentially responsible. There is
evidence of war crimes committed by the LTTE asdatders as well, but most of them were
killed and will never face justice. An internatiémaquiry into alleged crimes is essential given
the absence of political will or capacity for gemeiidomestic investigations® The report
documented allegations including: the intentiotedleng of civilians; the intentional shelling of

157 Reference by the Secretary-General's spokesp@igbe UN noon day briefing on 5 March 2010
(http://www.un.org/News/briefings/docs/2010/db1083c.htm)

158 hitp://www.un.org/apps/news/story.asp?News|D=3&kD2sri+lanka&Cr1=#.UE-AuY 1lQSs

19 International Crisis Group report “War crimes i [Sanka”, 17 May 2010, Executive Summary, page (i)
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hospitals; the intentional shelling of humanitaraperations; the intentional shooting of
civilians; the intentional infliction of sufferingn civilians®°

178. Possibly in reaction to the growing pressure omactability from International Crisis
Group, the UN, and others, and as a way to pre-astpal establishment of the Panel of
Experts, on 6 May 2010 President Rajapaksa annduheeGovernment’s establishment of the
Lessons Learned and Reconciliation Commission (LLHGe Commission was mandated to
look into the facts and circumstances which leth&ofailure of the Cease Fire Agreement from
21 February 2002 until 19 May 2009 and whethergargon, group or institution directly or
indirectly bore responsibility in this regat®. There were immediately critical comments from
international NGOs about the bodyjoint letter from the respective heads of three
organizations, the International Crisis Group, HarRaghts Watch, and Amnesty International
to the LLRC Secretary listed numerous concerngydieg an inadequate mandate, lack of
independence, and lack of witness protectfS©HCHR remarked in a July 2010 internal note
that “Since 1991 Sri Lanka has established nine i@issions of Inquiry, with very little impact
and resulting in very few prosecutions for humahts violations. Even when the international
community has tried to support a national procedhis has been thwarted by institutional
resistance and political interference.”

179. The International Crisis Group report, in addittorfocusing on the Government of Sri
Lanka, was also critical of the UN’s performanceéimnLanka, and said: “International
organizations have a responsibility to respondlegations of war crimes ... [The UN] has done
too little to protect its national staff in Sri LUeanand allowed the government to intimidate and
expel international staff. By complying with Sririkan government’s demand to withdraw from
the Wanni it undermined its humanitarian mandateaBwing the LTTE to control the
movements of its national staff, it undermined ttisaifety.” Calling for an international
investigation into alleged violations, the repasted there was little expectation that the Human
Rights Council or the Security Council would laurszith an inquiry, but that “[tlhe Secretary-
General, however, has authority to authorize his owuiry and should be strongly encouraged
to do so ... UN officials and member states musteyohd statements calling for domestic
measures of accountability and vigorously suppgwtSecretary-General in setting up a robust
inquiry.”*%* The report also called for an inquiry into the doct of the UN in Sri Lanka from

180 |nternational Crisis Group report “War crimes i [Sanka”, 17 May 2010, Executive Summary, page (i)

%1 The full Terms of Reference of the LLRC are liskedhe Commission’s report:
http://slembassyusa.org/downloads/LLRC-REPORT.pdf

152 Responding to an invitation from the LLRC to appeefore it, the letter said: “Unfortunately, we a@mpelled
to decline the Commission’s invitation. While we wie welcome the opportunity to appear before a genu
credible effort to pursue accountability and rediatton in Sri Lanka, the LLRC falls far short efich an effort. It
not only fails to meet basic international standéfod independent and impartial inquiries, busiproceeding
against a backdrop of government failure to addrapsinity and continuing human rights abuses ... hafln the
LLRC’s mandate requires it to investigate the maredible allegations that both the government sscfarces
and the Liberation Tigers of Tamil Eelam (LTTE) awitted serious violations of international humarnéa and
human rights law during the civil war, especiatytie final months, including summary executionsiure, attacks
on civilians and civilian objects, and other wan@s. The need to investigate them thoroughly anghirtially is
especially urgent given the government’s effortprimmote its methods of warfare abroad as beintgptive of the
civilian population, when the facts demonstratesothise.”

183 | nternational Crisis Group report “War crimes in Sanka”, 17 May 2010, page 33.
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January 2008 until January 2010 and an inquiry afieged crimes against UN staff by both the
Government of Sri Lanka and the LTTE.

180. While not completely rejecting the LLRC, the UN wasficiently concerned by the
Commission’s limited mandate and the long-standingctural and political obstacles to
accountability, that it went ahead with plans tabbsh an international initiative. On 22 June
2010, in UNHQ, a statement attributable to the &gpkrson for the Secretary-General
announced the appointment of a Panel of Expersi¥se him on issues of accountability with
regard to alleged violations of international humights and humanitarian law during the final
stages of the conflict in Sri Lanka. Through thstesment, and a subsequent one on 9 July, the
Secretary-General presented the Panel of Expea$ady “set up to advise the Secretary-
General ... on the modalities, applicable inteoral standards and comparative experience
relevant to an accountability process. It will beesource available to assist the Government of
Sri Lanka and the Commission on Lessons LearnRaubnciliation in applying the
international best practice ...” The Panel didimote an investigative mandate, and thus it was
not the international fact-finding body that sona&llbeen advocating for since at least 2006 as
an alternative to national efforts. However, it veasiechanism that the UN hoped would allow it
concretely measure and encourage Government eftotielp provide Member States with
information on the issue, and to keep accountglholit the agenda. Particularly in the light of the
concern expressed by the NAM in March, DPA had gadan considerable advocacy toward
the Government of Sri Lanka and other Member Stantethe merits of the Panel of Experts, and
underlining the fact that it was not an investigatibody. In 7 July 2010 remarks during the
Security Council open debate on the Protectioniaili@ns in Armed Conflict, the Secretary-
General linked accountability for human rights &uoenanitarian law in Sri Lanka with the UN’s
commitment to the protection of civilians.

181. The establishment of the Panel of Experts angeyetk political actors in Sri Lanka. On

7 July 2010, the UN compound in Colombo was surdedrby demonstrators who prevented
anyone from entering or leaving for a number ofrspwith harassment of staff continuing for
several days thereafter, and a Government Minggteup a podium in front of the compound
and began a hunger strik8.0n 8 and 9 July, UNHQ released statements fronS#ueetary-
General saying it was unacceptable that the Govenhfailed to prevent disruption of the
normal functioning of the UN offices in Colomboasesult of unruly protests organized and led
by a cabinet minister, and explaining the mandatbePanel of Experts. He recalled the RC to
New York for consultations and announced the closifithe UNDP Regional Centre in
Colombo!®® The RC travelled to UNHQ from 12-18 July.

182. On 19 July 2010 the Panel of Experts met for trst fime in UNHQ-New York. It sent
letters of introduction to the Government of Srnka and requested permission to visit. When
negotiations for a visit to Sri Lanka fell througts, work was conducted through research and
interviews from outside the country. On 12 April2Qthe Panel of Experts submitted its report

184 |International Crisis Group report “War crimes in Sanka”, 17 May 2010, Executive Summary, page336
185 see, for example, http://articles.cnn.com/201M@&world/sri.lanka.un.seige_1_president-mahindapaksa-
thousand-protesters-sri-lanka?_s=PM:WORLD

18| fact, plans to close the regional centre hazhhenderway for some time, but the Secretary-Gésera
spokesperson linked closure announcement withetbent events.
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to the Secretary-General, accompanied by a cortfalenemorandum stating “[T]he Panel
believes that the Government of Sri Lanka is cotepfaunwilling to grapple with its own
conduct in the prosecution of the war, as welhasfate and plight of the victims. Despite the
Government’s rhetoric, it is not serious about actability and does not believe that it needs to
be accountable for the abuses that have taken.lacs, as we do not believe that the
Government will seriously undertake any investigiagi, we recommend the immediate
establishment of a follow-up United Nations invgation mechanism”. In June 2009, OLA had
already been asked for advice on the Secretarys@éneptions in addressing impunity for
alleged violations during the conflict and had msged by saying that the Secretary-General
had the authority to act on his own initiative talartake fact-finding missions concerning
matters that may threaten international peace aoarisy’®” In mid April 2011, the EOSG
requested the legal analysis of OLA on the “vidapiéind practicality” of the Panel of Experts
recommendations. On 21 April, OLA responded toBRESG saying, with particular regard to
the recommendation for an international commissioinquiry, that “In the absence of both a
mandate and a Government’s consent — as is likdbgtthe case of Sri Lanka — the
establishment of a Commission of inquiry to condoeestigations in its territory is virtually
impossible. The option of conducting an investigatutside the territory of Sri Lanka is, of
course, possible (as was the case in a numbercatmns in the past), but if it is, it is likely to
replicate the experience of the present [PanekpeHEs] with little added value.”

183. Throughout April, the EOSG, DPA and OHCHR wererigyto determine how to advise
the Secretary-General on what should be done WitlPainel of Experts report as a whole. The
Secretary-General took the courageous decisiorateerthe report public. Regarding the
possibility of follow-up action by Member Stated,®provided advice suggesting the
Secretary-General could write to the PresidenhefHuman Rights Council saying he wished
“to bring the Report to the attention of the HuniRights Council for its consideratiorn®® In the
same note, OLA advised the Secretary-General nattéonpt to transmit the report to the
Security Council because this would pose “politcdahllenges” and noted that “historically the
Security Council has resisted receiving reportmftbe Secretary-General that the Council has
not mandated, nor requested.” Considerable debateed on the language of the cover letter.
The final draft of the letter described its purpas€to share” the report. Upon receiving the
letter, the President of the Council, after coraidh with Member States at the Human Rights
Council Bureau and with the Human Rights Councdr8g&riat, concluded that she could not
refer the report to the Human Rights Council farcdission if the Secretary-General had not
expressly asked her to do so in his letter. Sewesthber States and Secretariat actors
complained that the Secretary-General had the atytho suggest follow-up action when
transmitting a report, including for example, respireg that States release the report as an
official document of the UN. Some UN staff suggddteat the fact that the report was not
released as an official UN document created oppiids for the report to be labelled as the
voice of its three-member panel, rather than ofithe'®®

187 Note from the UN Office of Legal Affairs to the BG “Investigations by the Secretary-General infigie of
international peace and security”, 24 June 2009.

188 Note from the UN Office of Legal Affairs to the on the Panel of Experts on Sri Lanka, 21 A2
%9 Interviews of UN staff with the Panel.
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184. The LLRC submitted its own report to the Governnarri Lanka on 15 November
2011, and the report was made public several wietdss The report determined that the LTTE
had committed serious violations of internationananitarian law. It also determined that
although Government security forces had killedli@ws, that this was accidental. Several
international NGOs were critical of the reportimiied focus on State responsibiltty). The

report nevertheless recommended additional invegsigs into several incidents which could
incur the responsibility of the military. It alsodked at the causes of the conflict, placing blame
on politicians from both sides and the failure ti@oappropriate political solutions. A wide
range of recommendations touched upon structuthparcedural actions to address past crimes
and protect international human rights and humaaitdaw in the future. The LLRC’s work

was limited by its mandate and by the reluctancsoaie potential withessé& Nevertheless,
many witnesses did speak out with important testiyrend, despite the fact that the LLRC was
not a replacement for an accountability mechanmany of its recommendations could be of
positive impact in Sri Lanka.

185. Separately, in March of 2011, concerned that withgassage of time the testimony of
UN staff would be lost, OHCHR launched the “Sri karDocumentation Project” “an exercise

of due diligence on the part of the UN as an effodd to the documentation of events that may
be of historical interest”, including “gatheringanmation, compiling it in an electronic archive
and drafting an interim report on information aghie within the UN System on alleged
violations of international human rights and huntanman law”. The project was carried out in
accordance with the mandate of the High Commissitineoordinate human rights promotion
and protection activities throughout the UN Systém.

c. March 2012 Human Rights Council session and resatut on Sri Lanka

186. In the months prior to the March 2012 Human Rigbwsincil session, political support
began to build for a resolution on Sri Lanka. Bguary 2012, the climate in the Human Rights
Council was significantly different from the sumnor2009. The membership of the Human
Rights Council had changed, and the Council had beavily influenced by events during the
Arab Spring, including international human rightsldaumanitarian law violations committed
against civilians by State and non-State actoranimdication of the importance that the
Government of Sri Lanka gave to the Human RightsrCd's deliberations it sent a very large
delegation — reportedly over 70 persons — from @blo to Geneva in March. Human Rights
Council sessions are attended not only by MembasteStbut also by civil society actors and
experts who advocate on human rights issues itebalameetings and informal events on the
margins of the main meeting room.

10E g. an Amnesty International press release ddd&mber 2011 saitiA preliminary review of the report
suggests that it acknowledges the very serious huights problems in Sri Lanka. But where it appdareally
falter is in ignoring the serious evidence of wames, crimes against humanity and other violatiofithe laws of
war by government forces, even though the repgiftligihts the serious and systematic violations cittechby the
LTTE,” http://www.amnesty.org/en/for-media/presseeses/sri-lanka-report-falls-short-2011-12-16

1 For example, three international NGOs refusedeetrwith the LLRC; viewed on 15 October 2012 at:
http://www.hrw.org/news/2010/10/13/sri-lanka-grotgecline-testify-flawed-commission

172 General Assembly resolution 48/141.
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187. During the days before the resolution on Sri Lawka put to a vote, Sri Lankan human
rights defenders were present at the Human Rigbis€il. Members of the Sri Lanka
Government delegation followed the human rightedeérs around UN premises, taking video
of their public statements and private conversatisome of the recordings were later broadcast
on national television. Some human rights defendere followed by members of the
Government delegation when they walked in the &treeGeneva and, in at least one instance,
into their hotel lobby. The Government Public Rielas Minister said he would “break the
limbs” of journalists and human rights defenderowle mentioned by name and called
“traitors.””® The Minister of Foreign Affairs subsequently régetthe statement and distanced
the Government. The unprecedented intimidationuofidgin rights defenders attending a UN
function was reported to UNDSS. The Human Rightar@d President raised the issue with the
Sri Lankan ambassador, with the Council Bureau,feord the podium of the Council. OHCHR
released a press statement on 23 March 2012 dhrdeds, harassment and intimidation and
noting that in Sri Lanka itself, domestic medialetst had since January been running a
continuous campaign of vilification against NGOiwsts, accusing them of treason and
association with terrorism. The statement explathetl some of these attacks “were carried in
Sri Lankan state media and Government websitesog filed by journalists who had been
officially accredited to the [Human Rights Couna§ssion by the Sri Lankan permanent
mission.”

188. The Human Rights Council adopted a resolution oh&rka on 22 March by 24 votes
for, 15 against, and 8 abstentidfisThe resolution was cautiously supportive of thdRid
“acknowledging its possible contribution to the ggss of national reconciliation in Sri Lanka”,
and welcoming “the constructive recommendationgaiord in the Commission’s report,
including the need to credibly investigate widesgrallegations of extra-judicial killings and
enforced disappearances, demilitarize the norBridfanka, implement impartial land dispute
resolution mechanisms, re-evaluate detention gsj@trengthen formerly independent civil
institutions, reach a political settlement on tleeaution of power to the provinces, promote and
protect the right of freedom of expression foraaitl enact rule of law reforms.” The resolution
regretted “the [LLRC] report does not adequatelgrads serious allegations of violations of
international law.” The resolution called upthre Government to implement the constructive
recommendations in the LLRC report “to take alles=sary additional steps to fulfil its relevant
legal obligations and commitment to initiate créeliand independent actions to ensure justice,
equity, accountability and reconciliation for ali ankans”. The Government was asked to
rapidly present a “comprehensive action plan detaihe steps that the Government has taken
and will take to implement the recommendations .d also to address alleged violations of
international law.” OHCHR and the Human Rights Cau8pecial Procedures were asked to
provide advice and technical assistance in cortsuttand with the concurrence of the
Government and to report back to the Council inyes on the provision of such assistance.”

173 Accessed 25 May 2012 http://www.bbc.co.uk/newslevasia-17491832
17 Resolution A/HRC/19/L.2 of 8 March.
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Annex IV
UN Staff: risks, violations, and commitment
A. National Staff who remained in the Wanni

1. The LTTE refused to issue travel passes to therdbgrgs of national staff when the UN
decided to relocate out of the Wanni in Septemb@B82nd, as a result, many national staff
chose to stay behind. The RC had written on 12eBeiper to UN Killinochchi staff explaining
why the UN was relocating, and subsequently issteid with letters confirming their UN

status. He also wrote to the LTTE and the Governrgeimform them that UN offices were
being shut and that staff would be staying at haand,recalling obligations regarding the safety
of UN staff and premises. The Government responaldide RC’s letter on 18 September saying
“after 29" of September, when the [UN] departure from Kilthohi will be completed the
Government of Sri Lanka will not be in a positi@récognize any remaining UN staff in these
areas ...” The UN did not rebut this letter. Befaraving, international staff gave those staying
behind as much equipment and supplies as they .c@eftecting back on the moment when the
convoy left, Killinochchi, one national staff menmlveho stayed behind said “the UN was
abandoning the staff and IDPs, as well as its jpies.™

2. A few weeks after the relocation, the remainingarat! staff moved from Killinochchi to
PTK with their dependents, for safety and followldyDSS instructions. They established a
base from where they continued to help local aitibserdistribute the assistance that began
arriving on the humanitarian convoys. In mid-Jagu2809, when the f1Convoy was

departing PTK on its return journey out of the Wiatime UN used it to try and evacuate all
remaining staff. The LTTE, however, blocked theattyre. In the days that followed, the
remaining 19 staff and 86 dependents of Convoydihe under heavy shelling largely
originating from Government lines and killing magiyilians. From January to May 2009,
national staff and their dependents moved sevienakttrying to avoid the worst of the fighting
and relocating consecutively, as per Governmemtuasons into No Fire Zone 1 and No Fire
Zone 2, only to come under intense artillery shglin each place. Like other IDPs around them,
they had little shelter, clean water, food or mewicOne UN staff member was shot in the leg,
and several dependents were killed. In spite ohareasingly catastrophic situation, national
staff continued to work as far as possible. The ETWas increasingly dominated by its military
wing and, after the UN’s relocation, was not inetlinto respond to UN appeals on behalf of staff.
Meanwhile, the UN'’s reluctance to challenge the &omnent on its shelling of civilians in
general made it harder to challenge attacks tietted staff specifically.

B. Confinement of UN national staff in internment cams
3. From March 2009 onwards, the first of the UN stedpped in the conflict area started to

come out, taking different routes to escape. Soere &ble to leave with an ICRC ship via
Trincomalee while others were able to leave by kadillinochchi and then Omanthai. All the

! Interview of UN staff member with the Panel of Exis.
% Annex lI.B.2.c.
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staff went through “screening”, along with othePf) at the Forward Defence Line. Arriving at
military checkpoints the staff and dependents baaldit for periods that ran from hours to days,
as each person went through multiple interrogatipnghe Army. Staff reported that they did not
see any international presence, from the UN or IQR@n they went through these screenings.
Staff were unable to contact their respective aigsnehile going through screening. It was only
once they were taken to the camps at Menik Farnmfernment that they saw humanitarian
workers inside the camp and were able send mestafes UN to say they had come out of the
Wanni and were alive.

4, The RC sent numerous letters to the Governmenfamg, in addition to meetings and
phone calls, showing considerable effort by thetdNecure the release of staff and dependents
from the camps. However, although dealing withtaagion of apparently arbitrary detention,
most UN communications were framed as appeals) offjgeated over several weeks. At
Government request, the UN filled out ‘Personabinfation Forms’ on every interned staff
member, and provided the Army with the resideraddresses of every national staff member
deployed by the UN to work in the camps. Using@wmernment’s terminology for the camps, a
6 April letter from the RC to the Minister for Foga Affairs asked for action “to facilitate the
release of UN staff and dependents from the welfardres in Vavuniya.” A 15 April letter to

the Commander of the Security Forces in Vavunigerring to the personal information forms
said: “I will appreciate if you can give us feedkamn the first phase and second phase of forms
that was submitted to you as per my letters daBeantl 25 March 2009.”. In an 8 June letter to
the Foreign Minister and referring to staff depemdethe RC asked that, if it was not possible to
release all staff and dependents at once, “prederba given to ...prioritizing the release of
children aged less than 15, and their mothers.”&SNBO and UN working-level critics of UN
action asked whether the UN'’s focus on its owrf stethe camps over-shadowed concerns
regarding the protection of all IDPsvhile others asked whether the UN did enoughmtuee

the rapid release of staff, showing one aspedie@thallenging and sometimes conflicting
responsibilities facing the RC.

C. Abduction, torture and detention of staff

5. On 13 June 2009, in Vavuniya, two UN national staéimbers, working for UNOPS and
UNHCR respectively, were abducted by men in cinildothes who forced them into a vehicle.
The staff were beaten in the vehicle while it wasenh to a series of locations where UN and
international NGO Offices were located in Vavuniyeluding Oxfam, Save the Children,
Danish Refugee Council, Norwegian Refugee CoubtNIHCR, FORUT and World Vision.

While parked outside each office the staff wereeogd to say whether national or international
staff with each organization had any connectiomwsgtrorists. The abductors threatened to Kill
one of the staff, pointing a gun at him. The samg the staff were driven to Colombo and
locked in a building behind a police station whigrey were beaten again over several days. The
UN raised concern over the missing staff with tbbge and the Sri Lanka Human Rights
Commission. On 20 June, the UN in Sri Lanka releasstatement saying “The UN understands
that two of its national staff members have beeeséed. The two employees ... were reported
as missing 8 days ago, after which it emergedttiegt had been taken into custody ... The UN is
in contact with the government over the matter, laasl requested details as to their well-being

3 Interviews with the Panel.
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and the basis on which they are being held. Werrading all assistance possible to the
authorities in the interest of due process.” It waly 12 days after the abduction, during a
routine visit by ICRC to the police station on 264 that the UN received confirmation on the
actual location of the staff. Relatives, colleagaed lawyers were able to visit the staff and saw
open wounds on their heads and legs. On 26 Jugevigtre compelled to sign a statement in
Sinhalese, a language they could not read. Contplaiere lodged with the judicial authorities
and on 7 July OLA sent a letter to the Governmeaalting the immunities of both staff. They
were transferred to a remand prison in Septemier.Secretary-General raised his concern in a
15 September letter to the President. After peraddbree months and one year of detention,
respectively, they were released without charge.

D. Threats and intimidation

6. When the USG-Humanitarian Affairs visited Sri LankaAugust 2007 he said “this
country has one of the worst records in the wastdhumanitarian aid workers safety”. Reacting
to the USG-Humanitarian Affairs’ comments, a Goveemt Minister accused him of being a
terrorist “We consider people who support terrgradso terrorists ... So Holmes, who supports
the LTTE, is also a terrorist.”

7. In early 2008, an ASG-Political Affairs had trawsllto Sri Lanka to present a letter from
the Secretary-General to the Government raisingeonover the treatment of UN staff in what
was a long-standing erosion of UN privileges anthimities. In August 2008, the UN released
its annual report on abuses committed against dffl @tound the world in the previous year.
With regard to Sri Lanka, the report listed 14 saskearrest and detention of UN staff by State
authorities and 43 cases of harassment and intiinida The Government asked the UNCT for
an explanation of the inclusion of these casesUNaeport. On 8 October 2008, the RC sent a
letter to the Ministry of Foreign Affairs explairgrthat many of the incidents involving UN staff
were not taken by the UN to the Government bueeidealt with at ‘local’ levels. The RC later
said this approach was sometimes taken so asucedhde further exposure of the staff and their
families.

8. International staff described a day-to-day workemgironment in which any UN agency
or staff member perceived as even slightly critefahe Government would be the subject of
harassment through the domestic media. A numbieterational staff were the subjects of
highly critical articles placed online by a Govermh official. The Government used its control
of visas and work permits to sanction UN staff geracies that were even mildly critical of the
Government. Past RCs had been declared persomgrawan(PNG), and candidates proposed for
RC with experience in conflict situations and witkernational humanitarian law had been
rejected. In the aftermath of the conflict sevangrnational staff had their visas effectively
withdrawn, and the Secretary-General took up theeisn an 8 September 2009 statement.
Senior UNCT personnel said that every time theyaragublic intervention or a communication
to the Government they had to consider the rigkenrig made PNG.

* Reuters, “Top Sri Lanka official calls U.N. aidieh"terrorist"15 August 2008 at
http://in.reuters.com/article/2007/08/15/idINInd28991720070815.

® Annual report of the Secretary-General on the é8afind security of humanitarian personnel ancptbeection of
United Nations personnel (A/63/305), 28 August 2008
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E. Staff courage and commitment

9. Some UN national and international staff showedmament far beyond the call of

duty. The efforts of national staff to continugfaailitate humanitarian convoys long after the
relocation and to provide crucial information oe thumanitarian situation, while under
extraordinarily dangerous conditions, were outstagdr he efforts, in the Wanni, of two
international staff and a number of national staffjather staff and dependents, to seek ways to
evacuate everyone from the conflict zone, to biwldkers while under heavy fire over days, and
the decision by the two international staff to db@pind to help guide the process, all showed
enormous courage. Many other staff, national atetmational, worked to exhaustion to gather
information on the protection and humanitarianagitin, to advocate for improvements, and to
support authorities in implementing those changes.
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Annex V

UN coordination, and monitoring and reporting in Sri Lanka

A. Coordination: the North, Resident Coordinator/Humanitarian Coordinator and
UNCT in Colombo, and at UNHQ'

1. The UN in Sri Lanka was operating on the basihefatandard framework applicable to
any crisis situation without a political or peacegimg mission. The heads of the various UN
agencies in Sri Lanka were based in Colombo, vigtll bffices in key locations across the
country. A series of mechanisms at the Colombofihdi levels were intended to share
information, and coordinate analysis, policy amdtsygy. As the situation deteriorated, the
process of analysis, decision-making and coordinadf the UN response, between the North
and Colombo, among UN actors in Colombo, and betvi@@ombo and UNHQ, became
increasingly important.

1. The North

2. Although national staff remained in the Wanni andttued to perform some UN duties,
the UN'’s offices were officially closed in late Sember 2008 when Wanni staff relocated to
Vavuniya. Up until this point, Vavuniya had servdadgely as a logistical staging point on the
way to the Wanni but now became the centre of Ulbadn the north. There were inter-agency
meetings once a week, and eventually every evemngavuniya according to each theme of
UN action including, for example, protection, skelnd logistics — for instance the IDP
Protection Working Group and the Child Protectiamu. Meetings were typically very
crowded and covered updates and statistics; theseomly limited space for analysis and
discussions on advocacy. Some staff complainecctt@tination mechanisms in Vavuniya did
not allow for sufficiently frank or strategic dissgions and staff from several agencies said
coordination between the field and headquarte€olombo was often tense, and that UN
Colombo was slow in responding to protection consend unhappy when these were raised. A
number of staff tried to find alternative ways &ise issues, and they initiated a separate
informal meeting forum under the title the ‘Umbeetbroup’ which bypassed the established
hierarchy and protocol. In contrast, senior staf€olombo said staff in the north were often
unaware of the many actions taken in Colombo d¢hefpolitical and other challenges faced by
agencies. The RC noted his perpetual concern fetysand security of staff in the north. Some
senior staff were concerned that there was inadeaxaerience of armed conflict among the
field-based staff. Some working-level staff in UNK@&d that the quality of reporting from Sri
Lanka was sometimes inadequate for action to bentak UNHQ. One UNCT member said that
there should have been a more senior staff mendsedhin the north, to assist with coordination
and representation with authorities.

2. Resident Coordinator/Humanitarian Coordinator

! Quotations based on written statements and ires/between UN staff and the Panel of ExpertsDHEHR
Documentation Project and the Internal Review Panel
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3. The RC was the senior UN official in Sri Lanka, ggigng in a ‘Primus Inter Pares’
framework and reporting to the Secretary-Generaiifh UNDP. As in other countries, the RC
carried multiple hats. (1) Leading the UNCT andrdamating a common UN message and
strategy, with support from a Reconciliation and/€@epment Adviser who maintained links
with DPA, a Human Rights Adviser who maintainek&mwith OHCHR, a Gender Adviser, and
from the Development Operations Coordination Offe©CO) in UNHQ. (2) The RC was also
the Humanitarian Coordinator (HC), responsibledmordinating humanitarian activities,
oversight for the cluster system and CHAP, anddination of the Humanitarian Country
Team, and he was supported in this function by O&iALanka. (3) The RC was also the
Designated Official (DO), with responsibility foesurity and safety of staff, with support from
UNDSS- Sri Lanka. (4) In addition, the RC was dls® Resident Representative of the UNDP
Country Office, with day-to-day management delegiabea UNDP Country Director. In his RC
role he reported through the UNDP Regional Bur@aw\tia & the Pacific (RBAP) to the
Administrator of UNDP in her capacity as head & tiN Development Group. As HC he
reported to the UN Emergency Relief Coordinatdd MHQ, who is the USG-Humanitarian
Affairs. As UNDP Resident Representative he reghrterough RBAP again to the
Administrator of UNDP. The RC’s performance apphisas conducted by UNDP, based on
input from a team of senior officials at regioratél that reflected most of the UNCT presence
in Sri Lanka.

4, In a 2011 interview for the OHCHR Sri Lanka Docuriagion Project, the RC said:

“The actors on the ground were mainly humanitaaetors, the RC was a bit alone ... The heavy
decisions on whether to evacuate in 2008 and stibaldonvoys still go even if they're fired
upon, etc were RC/HC responsibility but it wouldré@deen good to have a political or legal
adviser on these issues.” Referring to the UNC& RE said: “There was the tension that we
had humanitarian purists — | had to find the badateit they didn’t necessarily understand the
political context.” “Technical support would havedn good to have on political issues where |
was on my own. | had no special assistant and Iddoave used more support in my role as
HC.” The RC noted in early 2011 that he had theesaomber of staff then as in the middle of

2 A new generic job description for Resident Cooattims was launched by the UN Development Groupn 2
January 2009. The job description states, in pdaic“The RC is the designated representative arfid-reports to —
the Secretary-General ... through the UNDP Adrrigisr in [her] capacity as chairman of the Uniiations
Development Group (UNDG). The management of the RRESSystem] is anchored in UNDP; however, it is
owned by the UNS [UN System] as a whole ... [T]l@iRalso the UNDP Resident Representative (RC/RR),as
such s/he remains accountable for UNDP busine$he.RC acts on behalf of the UNS in an impautiay,
strategically positioning the UN in each countrffThe RC] Ensures effective advocacy of UNS valsesndards,
principles and activities on behalf of the UNCTwihe highest level of Government ... Promotegivagonal
human rights standards and principles and advoéatésiman rights as a common UN value in dialogith
national actors ... [The RC] Liaises with the UNcf&ariat, and specifically the Department of Fedit Affairs, for
support in the event of a significant political é#bration or evolution in or affecting the counirile RC does not
undertake human rights monitoring, investigatiomasework ... If ... a separate [Humanitarian Ciartdr]
position is not established ... [The RC] Advocatiét all relevant parties, including non-state astdor
compliance with international humanitarian and hamights law” (The full text can be consulted at
http://www.undg.org/index.cfm?P=133). In additieeparate Terms of Reference for RCs adopted in 2208
“All UN agencies, funds and programmes are goveinethe Charter and further guided by the 2005 Worl
Summit Outcome to which supported the further niadasning of human rights throughout the UN system.”
Paragraphs 138 and 139 of the Outcome DocumerfiocdlIN action to “help protect populations fromngeide,
war crimes, ethnic cleansing and crimes againstamityi'.

*See ll.C.2.b.
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the crisis in 2008 and 2009. “Colleagues that mngolitical missions, they have a whole army of
assistants.” In a 2012 interview, the RC said itlddhave been helpful “to have a mentor”
providing advice on the relocation decision.

5. There appear to have been serious gaps in therg@dsupport and instructions being
provided to the RC/HC from UNHQ. Despite their egiplresponsibility for managing the RC
system and the Sri Lanka RC and his UN coordinatitey neither UNDP RBAP nor the UN
Development Group and the UN Development Operat@tomdination Office appear to have
provided the RC with guidance or instructions oaliahg with these core protection issues. It
was suggested that guidance to the RC on the UNiegy and response to the killing of
civilians and other violations of international hamrights and humanitarian law in Sri Lanka, in
the crisis fell under the Humanitarian Coordindtat, not the RC, and that instruction would
have been provided by OCHA and possibly also by DB the same issue, OCHA-NY said it
provided the HC with support and guidance on thmdmitarian response but that human rights
violations were the responsibility of the RC, amd the HC. The DPA Desk officer for Sri
Lanka, when asked the same question, said that ib®ses did not fall under DPA, but he
considered that the overall strategic responsela@acy, to which DPA contributed, had
nevertheless given the issues significant congiideral he Chef de Cabinet, leading the UN’s
political action on Sri Lanka, said that the USGririnitarian Affairs steered away from human
rights and other political issuésn contrast, the High Commissioner for Human Régtiarply
disagreed with the views from other UN entitieshomw the UN was responding. OHCHR
provided some guidance to the RC/HC, includingrya visit he made to Geneva, through
telephone calls and via the Human Rights Advisenweéler, OHCHR was not involved in the
RC or HC supervisory chain and did not set polaryd the Human Rights Adviser said she was
excluded from key strategy and decision-makingrms@and meetings and was not generally
consulted in the RC’s communications with the Gowegnt on human rights and international
humanitarian law violations.

6. The issue of support to the RC was vital. Givenfdloe that the UN'’s information
indicated that thousands of civilians were beirg&iprimarily by Government shelling, it was
crucial that all UN communications, including betRC, with the Government be undertaken as
part of a careful strategy which would recognizes&ament responsibility and begin to create a
measure of accountability. However, there is ndevce that any UNHQ actor exercised any
oversight for the RC’s communications in particulelne RC was not provided with systematic
support or instructions by his supervisory chainbyother UNHQ actors in framing his
responses in terms of the responsibilities undermational law of the Government of Sri Lanka
and the responsibilities of the UN in this regakdd, as noted above, the principal heads of UN
entities disagreed on the approach to take, ambnagbility for international human rights and
humanitarian law issues is shared between numéfbiusntities which also had different views.

3. The UN Country Team

7. Common analysis and decision-making were the respitity of the UNCT, under the
coordination of the RC. The individual UNCT membeggorted to the headquarters of their

* Focus group meeting with the Panel, July 2012.
® Meetings with the Panel.
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respective agencies, with some reporting througagamcy’s regional office. Numerous
members of the UNCT, representing the most releMahentities, were very critical of what
they perceived as the lack of support from thespeetive headquarters. The head in Sri Lanka
of one of the larger UNCT entities complained it entity’s headquarters had said the priority
for the head of the country office was to avoidigaileclaregbersona non gratay the
Government, and that this instruction thereforelgdiall other policy decisiond8nother senior
staff member cited the same UN entity saying its@eofficial in UNHQ was almost entirely
“absent” on Sri Lanka, stifling the sense of urgeand offers of support to the field that could
otherwise have been expected from its headquatiird senior official said “there could have
been more high level engagement” from the headersaotf the UN agencies. There was
criticism of OHCHR for not having a human rightseagtion in Sri Lanka, although OHCHR’s
efforts to establish an operation had been replateuffed by the Government including
during the 2007 visit of the USG-Human Rights tdddabo. There was also near-universal
frustration expressed by the UNCT at the percefaddre of the Security Council to take action
on Sri Lanka. One member said “how could we, onavum, have had greater impact when
Member States were not meeting their respons#siti Many interlocutors noted they had to
deal with an exceptionally confrontational, butoal®ry well-organized, determined and
consistent Sri Lankan Government that had set eseaf action on the Wanni and was not
going to waver.

8. Several UNCT members expressed their concern déquate political skills and a lack
of experience in armed conflict among some otheCWUNMnhembers. The UNCT was described
as “very passive” and “weak” by many UN working-ééstaff in Sri Lanka, some members of
the diplomatic community and one Minister from g lkéember State, and by civil society. One
interlocutor said the loss of confidence amondf stietheir Colombo headquarters was so
profound that “Staff in Vavuniya went as far in itheustration as telling visiting diplomatic
missions not to fund their respective agenciesve®d staff complained that some UNCT
members responded to the crisis very late and‘ithdanuary and February 2009 the conflict
was still only perceived as a regional problem.&féhwas a widespread perception that the
international human rights and humanitarian laneatpof protection were not a part of UNCT
priorities. It was also suggested that a weak ptimte response was partly the consequence of
individual agencies adapting their priorities te ffrogrammatic and policy interests of donors,
most of which were primarily interested in fundiagsistance. NGOs praised OCHA'’s support
for the mapping of NGO activities in the Wanni, lexpressed general frustration at what they
perceived as the exclusion of NGOs from overall pJ&dhning, largely at Government
insistence.

9. Programmatic UN coordination was framed aroundtN®AF 2008/2012 and the
respective CHAPs for 2008 and 2008yt inevitably week-to-week coordination had tspend
to events as they happened. The recommendatiamstifi® report of the Representative of the
Secretary-General on the human rights of IDPs (R3s) of his December 2007 visit to Sri
Lanka were seen by UN staff on the ground as pnogid potential “road map” for UN action in

® Comments given in meetings between UN staff ardP#nel of Experts, the OHCHR documentation prajadt
the Panel.
" See Annex III.A for a description of the UNDAF aB# AP planning.
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response to the worsening situation. However, stafiplained that the report was not
sufficiently made use of

The UNCT’s Crisis Management Group in Sri Lanka

10. The RC established a Crisis Management Group (CM&gh included the RC and the
heads of UNICEF, UNHCR, WFP, UNOPS, and OCHA. Traug’s initial focus was on the
logistical and operational aspects of UN actiothenorth. However, some of these issues could
not be separated from the political, internatidnahan rights and humanitarian law aspects of
the situation and the UN’s protection responsibsit As the situation evolved, the CMG
increasingly began to consider the UN responskdset other issues. The OHCHR Human
Rights Adviser was not a member of the CMG. WhenAlbviser realized that the CMG was in
effect a%ddressing issues central to her mandatastezl to be included, but the RC declined the
request.

4. Cluster system

11. On 18 December the RC/HC informed UNHQ by emathef UNCT’s decision to
launch the ‘cluster system’ in Sri Lanka, sayingi‘iSinka is therefore clusterized as of'31
December 2008. Clusters were intended to feedi@@overnment-run CCHA sub-
committees.” Some agencies resisted having a Protection Clhstause cluster rules required
that State authorities be included in cluster mastbp and they believed this would
compromise the cluster’s ability to consider préitetconcern - this was one reason why
UNHCR instead established a Protection Working @rdine clusters met weekly and
sometimes daily in Vavuniya. Cluster meetings vigpécally heavily attended, by a mixture of
UN and NGO actors. They were mainly used for infation exchange rather than for analysis
and strategy.

5. UNHQ

12.  Overall coordination of UNHQ reflection and engagetnon the Sri Lankan conflict was
initially centred in DPA. However, the Secretaryr@eal tasked the Chef de Cabinet to assume a
lead role when the ASG-DPA lead staff member |&#0n 2008. Further, as the situation
deteriorated, the Emergency Relief Coordinator UB€&-Humanitarian Affairs, played an
increasing leadership role, and conducted moréswisiSri Lanka than any other official. In
addition to the Policy Committee, at UNHQ Sri Lankas on the agenda of the Executive
Committee on Humanitarian Affairs (ECHA), and atelrAgency Working Group on Sri Lanka
(IAWG-SL) was also established. UNHQ coordinatianSyi Lanka took place through meetings
of the Policy Committee, ECHA and the IAWG-SL, aalivas through many informal meetings
between UN principals and working-level staff. Dwgithe nine months of the final stages, the
Policy Committee met once, in March 2009. Thereewarmerous IAWG-SL meetings; the
IAWG-SK was seen as an information sharing forutheathan a decision-making one, and the
Chef de Cabinet did not participate.

8 Meetings with the Panel.
° Minutes of the 22 January, IDP Protection WorkBigpup meeting.

111



13. InJanuary 2012, the Policy Committee adopted &ibecon ‘Special Circumstances’,
intended to strengthen the UN’s response in csitigtions, like Sri Lanka, where the UN does
not have a political or peacekeeping mandate fiwarSecurity Council. The decision recognizes
that certain changes in a political, conflict dated context will require the UN to do additional
things and that the UN’s development mechanismsetrsufficient to allow the UN to

effectively respond in such a changed environmBm. decision seeks in particular to provide
additional support to Resident Coordinators anehtphasize the role of DPA in such
circumstances. The decision represents a goodstaptto improve the UN'’s response. However,
the decision remains general and imprecise; tisenething in it that would guarantee a different
UN response if confronted by the same situatioBrirLanka today.

B. Breaches in the confidentiality of UN operations

14. The day-to-day management of staff safety and ggamas run by UNDSS, including
security clearances for staff travel, contingenlenping, and ongoing monitoring. Some
national and international UNDSS staff performethwvparticular distinction. However, some

UN national staff were frightened of certain UND&&ional staff who had formerly worked
within the State security forces — a number of UISDfational staff were former members of the
Sri Lankan military and police and UNDSS contingedecruit staff directly from the Army just
a few months after the USG-Human Rights March 2i@8ment alleging that the SLA may be
committing war crimes.

15.  Aninvestigator commissioned by the UNCT to dofsic analysis of its IT system
found that the majority of the servers on which tda was stored, including emails, had been
set up outside the firewall intended to protectritieom external monitoring. International staff
assumed documents on their UN computers and eerdifdm a UN email address were
monitored. The UN found electronic listening degiae their offices and vehicles.

C. Documenting violations

16. The IDP Protection Working Group chaired by UNHQRI @ahe Child Protection Forum
chaired by UNICEF met on a regular basis to dispugtection in the context of the
humanitarian response. Violations committed agaiiviiians were occasionally touched upon
during the discussions, but were not monitoredudwnted, or responded to systematically
through these mechanisms. For instance, as théatonfensified significantly, with many
reports of child deaths and injuries from shellithge minutes from Child Protection Forum
meetings in January and February 2009 focusedljaogecontingency planning for when IDPs
left the Wanni, and on issues such as special ppsgshosocial care, child friendly spaces,
registration, reunification/tracing, participatorgeds assessment, community awareness, mine
risk education, legal liaison, trainitigthe limited involvement of fathers in awareness
programmes, and the need for greater networkiragramme management, and analytical skills
for child protection staff. IDP Protection Worki@youp meetings over the same period did

19 Minutes of Child Protection Forum meeting of 22uary 2009.
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note “reports of increased civilian casualties witlhe Wanni** but meetings largely focused on
assistance concerns outside the Wahni.

17.  The UN had several Sitrep-type documents produgdtidvarious agencies in the
UNCT. In some instances these documents providedrgkinformation from the Wanni such as
on*“increasing” civilian casualties and “intensifiedstibties” and occasionally on specific
incidents in which people were reported killed. Téports would sometimes record LTTE
violations — such as: “The LTTE is ... said to beverging civilians from travelling into
government-controlled areas, with continuous repoftforced recruitment and mandatory
labour among the Wanni IDP populatiof.But reports of violations by Government actors
were not commonly attributed to Government forces.

Monitoring and reporting mechanism on grave viaas against children

18.  In July 2006 the UNCT established the 1612 Taské&and a Technical Working

Group, for monitoring and reporting on six gravelations against childréhReports were
submitted to UNHQ for inclusion, by the office biet SRSG-CAAC, in the Secretary-General’s
reports® to the Security Council Working Group for Childrand Armed Conflict® However,

the ‘1612’ monitoring and reporting mechanism (MRWMgs compromised. Firstly, the inclusion
of a State body in the Task Force, contrary to common practicetirer MRMs, affected its
independence and inhibited frank discussions olatioms:® Secondly, the lack of UN resources
dedicated to monitoring international human rigrtsl humanitarian law violations meant the
information reported did not reflect the full matywe of the situation, and fell well behind real
time The mechanism had difficulty setting up a datalfasés information: staff in the field
were not experienced in using such databases aodaind the database was not well adapted
to the situation on the groudtConcerns and recommendations raised by OHCHRrépart
following a February 2007 mission to Sri Lanka,aeting the 1612 MRM were not addres$ed.
Ultimately, reporting through the ‘1612 mechanigmthe Security Council was limited and
tardy. An informal note to the Council Working Gpofor its 1 July 2009 session covered the
most intense period of combat from 1 February tdurse 2009, but it reported the killing of just
46 children and the maiming of 16, far below thenbers being reported on the ground, and

Y For example, minutes of IDP Protection Working Graneeting of 22 January 2009.

12 A rare exception was a meeting of 19 March 200&wooked primarily at the situation in the Wanni.

13 UNHCR Flash Update, 5 February 2009.

4 The six grave violations monitored and reportedian killing and maiming; recruitment and use;usex
violence; abductions; denial of humanitarian accatiack on schools and hospitals.

15 From December 2006 to June 2009, three Secretangi@l reports on violations in Sri Lanka were sitieh.

16 A subsidiary body created by Security Council heson 1612 (2005).

' The National Child Protection Authority.

18 For example, at a time when the UN believed hutslré children had been killed in previous weeks, 3
February 2009 Task Force monthly meeting, as reftein the minutes, focused almost entirely on @dopf a
Work Plan for 2009 and an evaluation of the Tasic&o

19 see 1612 Task Force minutes of 30 April 2009 fscuision on limited capacity for monitoring angaging.

2 Interview by UN staff with the Panel.

2 Including “the 1612 monitoring in Sri Lanka avoidi® precise identification of perpetrators andebg detracts
from a focus on accountability, losing leveragevimiations to be stopped; 1612 monitors lack iragrin human
rights monitoring; and the engagement of multigl®es in the 1612 monitoring with different stantaof
verification of violations, facing different sectyriand political pressures, is limiting and dilwiits overall impact.”
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none of the casualties from shelling were attriduteGovernment fire. In addition, being
informal, the note did not lead to discussion by orking Group. A year and a half later, in
December 2011, a Secretary-General’s report orithation of children affected by armed
conflict in Sri Lanka was published, in which aléulaccount of casualties during the final stages
of the war was provided.As of August 2012, the Security Council WorkingoGp had not yet
considered the December 2011 report, and the Wg&houp’s outcome document, based on
the report, was therefore yet to be issued. The Miglther served as an effective platform for
advocacy and Security Council engagement, nortdidrve as a documentation mechanism for
accountability.

The Crisis Operations Group

19. It was not until February 2009 that the UNCT essdi@dd a system for information
gathering and analysis. The shelling and killingieflians witnessed and documented by the
two UN international staff who had remained withn@oy 11 in the Wanni throughout the
second half of January, presented the UNCT witbntrovertible evidence of the events that
other sources were also reporting. However, thex® o established reporting process into
which this testimony could be usefully fed. Indes, RC acknowledged in March 2009 that it
was only when the staff returned from Convoy 11 tha UNCT began to consider what to do
with such informatior?® In early February, the UNCT remained hesitantsrapproach. A small
number of individual staff took the initiative tegpin compiling the information they had already
received and to seek additional data on civilissuedties and humanitarian concerns, as well as
on the security situation of the UN national staftl dependents still in the Wanni, to create a
body of information that could be used for analysid advocacy. This initiative led the UNCT
to formally establish the UN Crisis Operation Grd@®G), composed of representatives from
several UN organizations. The COG gathered infamndtom a range of sources, including
hospital staff, Government Agents, and UN stafbped in the Wanni. But the Human Rights
Adviser was not included.

20. The COG defined a rigorous methodology for collegtnd verifying information on
civilian casualties using multiple independent sesrfor each individual death or injury
reported. The methodology would seem to have bearstandard comparable to best-practice
on information collection in other conflict situatis. The COG received specific reports of
17,810 people killed and 36,905 injured from JapwarMay 2009. Reports were received from
numerous sources including the regional directbte@health services of Killinochchi and
Mullaithivu; medical officers assigned to the PT&spital; additional government agents from
Mullaithivu; eyewitness reports from UN and inteioaal NGO national staff; satellite imagery
and analysis obtained from UNOSAT; medical staffdceiving military and civilian health
facilities at Mannar, Vavuniya, Trincomalee, andlfadile; and clergy, education department
staff and community leaders. Once a casualty repastreceived, the COG would contact other

“The UN's COG report states that ‘Between JanuadyMay 2009, the United Nations was able to diyeagrify
that 264 children had been killed ... and 164 childr&imed ... in the districts of Killinochchi and Nittivu,
based on information gathered in the IDP campse iEport also notes that, heavy artillery fire Vbe¢n the
Government and the LTTE’ during these months le'd ignificant number of casualties’ S/2011/79%gs 17
and 19.

% RC email to the Deputy High Commissioner for HunRights on 14 March 2009 regarding OHCHR's press
statement on the situation in Sri Lanka.
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credible sources, independent of the original ssua confirm every single casualty. The COG
would consider a casualty report as ‘verified’ omigen it had been corroborated by three
independent sources. As a result of this methogolagt of the total number of reports of
17,810 killed and 36,905 injured that the COG reeej it was able to verify 7,737 killed and
18,479 injured.

21. The COG was nevertheless certain that it was @dgiving reports of a small proportion
of the actual number of casualties. In additiortjrag went on the number of casualties is
thought to have risen dramatically while the catyaaf the COG to obtain three independent
sources for each casualty became harder. In théelasveeks the intensity of the fighting made
the collection of data extremely difficult. The CO@&ched grossly underestimated figures for
May of 2,013 to 4,394 killed and 5,620 to 12,26dried. As acknowledged through witness
testimonies, satellite imagery and related recadvids; 2009 saw the worst of the fighting and
must have resulted in the highest casualty rates.

22.  Notwithstanding the standard of the methodologycfilecting information, there was
considerable disagreement within the UNCT on whetthe@se the figures, and later within
UNHQ. One person involved in the data collectioid $here was great resistance within the
UNCT's leadership to the collection of the data @adise. He emphasized that according to the
information received the majority of killings wetfge result of Government action but that UN
advocacy did not reflect this, including the US®@dkbriefings given to the Security Council by
the USG-Humanitarian Affairs and the Chef de Cattihe

24 Meeting with the Panel.
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Annex VI

Supporting Resident Coordinators in situations of ising political
tensions and human rights abuses

A. Background

1. Sri Lanka is one of a growing number of situatiaigere the UN’s standard presence in
country — the UN Country Team led by the UN Residemordinator (RC) as the head of the
development effort and the senior-most UN offigiatountry — finds itself having to confront
more directly the politics of the context in whitloperates. This is a reality thrust upon the RC
or UN Country Team (UNCT) as a result of differéarims of violent conflict and steady
deterioration of the political environment. The ONrole is affected in several ways: firstly,
UN Member States (at the General Assembly, SecGoatyncil and Human Rights Council)
have increasingly passed resolutions calling oriNeincluding UNCTS, to work toward the
protection of human rights when civilians are theead; and secondly, as a crisis develops,
decisions on development and humanitarian actierotien impossible to separate from their
political and human rights contexts, and some fofmecognition and accommodation of the
political reality becomes necessary if the UN’s@&lepment, human rights and humanitarian
goals are to be achieved. In an emerging and oggwisis, the UN country presences cannot
meet their responsibilities, without including paal and human rights analysis in their work.
While UN political action may be very limited, tisapacity to understand the political and
human rights context still needs to exist in allaiions where the UN is present.

2. What unfailingly defines the particular complexatiyaddressing these challenges for the
UN system is that in such situations governmerdgdraquently averse to allowing the
establishment of an in-country presence of the Uidigical and human rights branches. The
environments in which RCs and UNCTs have to opesaitg greatly and while no one situation
exactly matches another, current roles, functionbiastitutional coordination arrangements in
different country contexts include:

* The RC “standard presence” Fhe situation in the majority of “regular” developnt
contexts where the main responsibility of the RGifpan is to coordinate the UN
development effort. As such the position is strgrigdd to the UNDP Administrator in
her/his capacity as the chair of the UN Developnt&naiup;

» The RC/HC designation The designation of the RC as Humanitarian Coattdr introduces
a number of additional humanitarian responsibsitiéey among these is the humanitarian
advocacy mandate, and the establishment of anuntgointer-Agency Standing Committee
and more recently the cluster coordination approbchddition to the reporting line to the
UNDP Administrator/UNDOCO, the HC designation imtuces a direct reporting line to the
UN Emergency Relief Coordinator. The HC designafiother gives the RC direct access to
the UN Secretariat and brings with it additional H)son and staffing support from OCHA;

* The Deputy Special Representative of the Secr&aneral (DSRSG) within a mission set-
up — Within the framework of an integrated missioa RC, as DSRSG, assumes the more
classic role of coordination of assistance, whilke political issues are addressed either by the
SRSG or a dedicated DSRSG for political affairg] an
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» Situations with a RC or RC/HC where a non-residéNtSpecial Envoy has been appointed
— It is this last configuration where the politicdimension of a crisis is considered of such
gravity as to warrant the designation of a UN Saldénvoy. For the most part the UN
Special Envoy is not based in the country, and thasy of the discussions occur outside.
The RC is expected to provide in-country liaisod &acilitation support for the political
work of the Special Envoy, yet the respective rapgiines are not clearly defined or
articulated.

3. A number of initiatives in recent years have foclise strengthening the tools and
mechanisms for the UN to “deliver as one” in regdlevelopment contexts as well as in
humanitarian contexts, such as Sri Lanka, in wkhehpolitical challenges are great. As briefly
described in Annex V, the UN has adopted an appro&appointing ‘advisers’ to the RC who
can bring human rights (the Human Rights Advigeo)itical (the Reconciliation and
Development Adviser) and other expertise.

4. In 2012, the UN adopted a policy recognizing ‘specircumstances’ under which the
RC and UN system in general must operate diffeyeftie decisions were essential in
acknowledging the complexities of the challengesromted by the UN system in such contexts.
Of special note was the attempt to reassure RCgsiskbeing declared persona non grata for
implementing the UN system-wide strategy that thensonal employment and careers would
not be jeopardized as a result. So while theseiiviés and other related efforts are steps
towards greater coherence of a UN response toagestitical contexts, they do not yet fully
address the more profound challenges of leadesstd@ccountability within the system when
confronting such situations.

B. Context

5. Positioning the UN Resident CoordinateiThe basic question concerning the
positioning of the RC in contexts of rising poléldifficulties is who does the position
represent? Is the RC the coordinator of a developeféort or is the position the first along a
spectrum of options for coordination architectures culminates with an integrated mission
under a UN Special Representative of the Secreenperal?

6. At its origin the RC system, created by Generalefigsly resolution 32/197, was built on
the premise that the “overall responsibility fandacoordination of, operational activities for
development carried out at the country level” wabé entrusted to a single official who would
be designated “in consultation with and with thesent of the Government concerned”. At the
time and for many years thereatfter, the definibbwhat constitute@perational activities for
developmenivas narrower than it has since become. In theldagears, Member States and the
UN system have together agreed that peace andopeveht are deeply intertwined and
mutually reinforcing and they must therefore bekliaa in a coherent fashion. Thus it could be
argued that it is no longer possible to dissoaerational activities for development from the
political, humanitarian, human rights and otherctions.

7. While Member States with an in-country UN presemaestly accept, if not even
welcome, UN development efforts, UN political andan rights engagement is usually much
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less acceptable. UN engagement on these issud®qaerceived as acknowledging problems
that some Governments prefer not to discuss, givasy critics or opponents of a Government
some legitimacy; and at the far extreme of UN pmditand human rights action there can be
involvement by the UN Security Council. This is notsay that there is no engagement. As
demonstrated in Sri Lanka, DPA has working-leveiltaots with the key stakeholders through
visits by senior DPA staff and, when feasible, moiss. OHCHR was able to establish a limited
presence in Sri Lanka and conduct a limited nuroberissions. But generally there is
reluctance on the part of host governments to agréee establishment of a UN political or
reinforced human rights presence, and the prefenedls operandi is to limit the UN’s in-
country capacity to the RC in its development farma

8. And yet, as a country situation deteriorates duarmgisis, the UN requires its country
presence to respond to the changing situation. Wxhber States have passed resolutions on the
protection of human rights in general and of carik in particular, which all apply to all UN
entities. A crisis situation almost always includesne kind of politicised aspect, and the RC
must lead the UN’s action. Thus in many contex¢sRIC by necessity takes on responsibilities
that are broader than those initially envisage@@meral Assembly resolution 32/197. This poses
problems for some operational partners who fedrahg involvement in addressing political
issues complicates, or even compromises, ongoinglaj@ment efforts. This is particularly true
for UNDP, on which the RC system has been largalméd and remains heavily dependent. The
concerns of these operational partners are atwidldshe higher expectations of the

international community and international publiéropn placed on the Secretary-General. This
was especially true for situations such as Sri bank

0. The role of the REG The function of RC is by definition a complexegeven in classic
development settings. It has an inbuilt componleat thakes it an almost impossible challenge:
the responsibility of coordinating powerful ent#tignrough nothing more than the art of
persuasion. The internal challenges to a well doatdd UN effort can often stem from extreme
protectiveness of some UN agencies’ (particuldrg/rnore powerful agencies) of their
prerogatives and mandates. Although it has to keadedged that over the years the
commitment of UN agencies to coordination has iaseel and the tools to support strategic and
innovative inter-agency action have improved, tbeoantability or enforcement mechanisms to
make this coordination effective have yet to bé/fdeveloped. To date the authority of the RC
remains for the most part reliant on the individg&l's leadership and persuasion skills rather
than on a more systematic accountability-based-adency coordination set-up.

10. In contexts where the UN in-country system is comtied with a combination of
political, human rights and humanitarian challengles role of the RC becomes dimensionally
more difficult. As demonstrated in Sri Lanka, thheager the complexity of the situation, the
more masters the RC is expected to serve (UNDP,,@RAA, OHCHR, DOCO). Efforts to
coordinate or weigh the different demands at headerts level are often lacking. In Sri Lanka,
the D1-level RC was corresponding with far moreé@edSGs and ASGs in different UN
departments taking widely different approaches feaoh other. In some instances, special
coordination efforts (task forces) are set up amummeerned UN entities at HQ but frequently
without major involvement of the RC. Any system-eriglrioritization and broader coherence or
coordination of the various elements of UN effast&eft to be materialized almost “by chance”
while the person ‘coordinating’ is being askeddspond to multiple masters.
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11.  The task of coordination is made even more comigéchy the difficulty in funding an
effective RC office or support structure. Whiletleory individual UN agencies contribute to
staffing the RC office, the practice is that iniacreasingly resource-constrained environment
where agencies are already asked to support atleedioation structures (such as the UNDAF
individual outcome monitoring and reporting, and thuster coordination in humanitarian
contexts), there is little extra capacity to suppauch needed cross-sectoral coordination
functions (such as CCA, UNDAF strategic planning development, monitoring and
evaluation, joint programming support and MDG monitg and reporting, and when necessary
human rights reporting and political reporting aalysis). Thus in complex political settings, the
RC is forced to rapidly respond to an increasingnber of demands, provide analysis and
engage with a broader set of political interlocstoften with very limited support.

12.  Without an explicitly new mandate, the RCs mustentheless navigate a newly complex
political environment on the ground, In most cabseslinkage of the RC position to the
coordination of development activities not onlyides$ the profile of most incumbents, but also
describes the traditional understanding that ma@yg Rave of the responsibilities of the position
and the expectations placed on the individual hiesupervisors. Thus RCs are not always
necessarily equipped or have the background to geapalitical issues. Historically the pool
from which RCs have been drawn has been made updanost part of officials from UN
programmatic agencies, rather than UN departmbatshgage on a much more regular basis
on politically delicate issues with State and ntatesactors. As a result, many candidates have
had mixed levels of exposure to political challenge

C. Issues for consideration

13.  Define the RC’s involvement in situations with aghtened political context The role

of the RC as the principal representative of ther&ary-General, and through him the UN
system in a designated country needs to be unamistpuconfirmed. Greater clarification is
necessary not only to support RCs but also to erestully transparent engagement with the host
authorities in Member States. The RC has to betineipal interlocutor for the UN Secretariat
on all issues of concern to the country in whiahitidividual is based. Such a role would not
only benefit the UN'’s actions, but would also pd®/the host authorities with a more useful UN
interlocutor — one who can reach to the Secretage@l when needed. RCs must remain within
the mandates agreed for country-level UN actioMieynber States, but they must also be
equipped and supported to fulfil these obligatiaaffectively and responsibly as possible. Just
as all Member States seek engagement with DPA &@QNo it is essential that DPA have a
more a explicit role in engaging with the RC and@INas well as with other UN partners with a
view to developing common UN approaches. In tinfexisis, this role may need to include a
supervisory component. Greater and more directvevoent of DPA in contexts of

deteriorating political situations reduces the estpe of the RC and can facilitate the
continuation of development activities by estabiigha clear channel for non-development and
crisis related activities. Similarly, RCs and UNQTed clear reporting instructions to DPA and
the system needs to be able to identify and ath@meed for additional support.

14. More focused selection of RCs for countries coningrpolitical complications- As
already mentioned, since its conception the manageof the RC system has been anchored in
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UNDP, which has ensured that individuals seleabede posts possess skill-sets suited more
for the management of a development portfolio tieathe full range of tasks which are now
being prescribed to the RC function. Thus for cdeatwhere complex political situations
prevail, the UN should select RCs who are capabltendling the specific set of country
circumstances. In particular, RCs should be seddctetheir strong political skills, and where
relevant human rights skills,. DPA should have mhant role in selecting these RCs. These
RCs should report to the SG through DPA.

15. Identify and train RCs for a range of contextdust as is the case for strengthening the
humanitarian coordination capacity for candidatbs Wwave been identified to serve as RC/HC
in a development/humanitarian context, the politecad human rights competencies of RC
candidates identified as having the potential toaga complex situations combining
development and political elements should be stremgpd. While training is partially being
addressed by the joint effort of UNDOCO and the 8f¢tem Staff College through the
provision of induction courses for RCs, this needie reinforced by the introduction of specific
case studies (such as for example one developedtfe case of Sri Lanka). Ideally, all RCs in
complex situations should have prior experiencenfseveral different UN entities, including
within the Secretariat and agencies. The UN coattsicler defining a fast track for mid-level
staff who are interested in becoming RCs, offestadf the chance to work with three to four
different UN entities over a multi-year periodtla¢ end of which they would be given
preferential consideration for RC positions.

16.  Develop coordinated and coherent HQ engagementtivtftUN system in country
Oversight for UN response in crisis situations $tidne exercised through one senior official
who is outside of and above the UNCT, and who lrastdoverall responsibility for UN action

on the crisis. Increased use could be made of 8lgenvoys or Special Representatives, serving
as the senior officials. However, every effort dddee made to avoid creating additional,
parallel ad hoc coordination and related structurethis regard, the senior official should be
linked to the UNOCC ‘Crisis Response Manager’ framok. Depending on the context,
appointees could cover more than one country aeis

17. Inter-department and agency coordination mechangradNHQ should ideally be
reduced to one single mechanism per crisis, pgssiider the framework of the UNOCC.
Coordination in the future should avoid duplicatafrprocesses that leads to an inefficient use
of resources and gaps. Acknowledging that the systethe Integrated Mission Taskforce
attempts to accomplish this, there needs to bera systematic mobilization of relevant UNHQ
interlocutors to engage at least on a monthly bagis RCs confronting increasingly complex
contexts. Members of the taskforce should alsaxpeaed to conduct one or two missions a
year to the respective countries either as a gooupdividually.
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Annex VII

Maps:

1.

2.

Administrative Map of Sri Lanka
Close-up of the northern section of the Administeaxmap of Sri Lanka

Showing the main locations referred to in the rgpocluding Killinochchi and the first two
no-fire zones (see Maps 4 and 5 for a more detaikaw).

A close up view of part of Map 3, showing the fig&t5 Sq no-fire zone (created 21 January
2009) and the second 14sg km no-fire zone (credeebruary).

A close up view of part of Map 3, showing the thmtfire zzone, created after the second
zone was split in half.

All maps drawn from http://ochaonline.un.org/Defeagpx?alias=ochaonline.un.org/srilanka
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Annex VIII

Acronyms

ACF Action Contre la Faim

AGA Assistant Government Agent (local Government ddfici
Al Amnesty International

ASD Assistant Secretary-General

CCHA Consultative Committee on Humanitarian Assistance
CFA Cease Fire Agreement

CHAP Consolidated Humanitarian Appeals process

CMG Crisis Management Group

COG UN Crisis Operations Group

Col Commission of inquiry

DO UN Designated Official

DO Designated Official

DOCO Development Operations Coordination Office

DPA UN Department of Political Affairs

DRSSG Deputy Special Representative of the Secretary-faéne
DRR Demobilization, rehabilitation and reintegration
ECHA Executive Committee for Humanitarian Affairs

EOSG Executive Office of the Secretary-General

ERC Emergency Relief Coordinator

EU European Union

FSCO Field Security Coordination Officer

FSCO Field Security Coordination Officer

GA Government Agent (local Government official)

GoSL Government of Sri Lanka

HC Humanitarian coordinator

HRC Human Rights Council

IASC UN Inter-Agency Standing Committee

IAWG-SL Inter-Agency Working Group on Sri Lanka

ICG International Crisis Group

ICRC International Committee of the Red Cross

IDP Internally displaced person

IFI International financial institution

IHL International humanitarian law

IIGEP International Independent Group of Eminent Persons
ILO International Labour Organization

INGO International non-governmental organization

IOM International Organization for Migration

JOH (Government of Sri Lanka) Joint Operations Headgusr
LLRC Lessons Learned and Reconciliation Commission
LTTE Liberation Tigers of Tamil Eelam

MRM Monitoring and reporting mechanism

MT Metric ton

NAM Non-Aligned Movement
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NGO

Non-governmental organization

OCHA UN Office for the Coordination of Humanitarian Aiifg
OHCHR Office of the High Commissioner for Human Rights
OLA UN Office for Legal Affairs

PNG Persona non grata

Panel of Experts

Panel of Experts on accountability in Sri Lanka

PTF

Presidential Task Force for Resettlement, Developrard Security in the North

PTF Presidential Task Force for Resettlement, Developrard Security in the North

PTK Puthukuddurippu (town in the Wanni)

RBAP (UNDP) Regional Bureau for Asia & the Pacific

RC Resident coordinator

RDHS (Government) Regional District Health Service

RSG-IDPs Representative of the Secretary-General on the huighats of Internally
Displaced Persons

SAPG Secretary-General's Special Adviser on the Pregarndi Genocide

SLA Sri Lanka Army

SLMM Sri Lanka Monitoring Mission

SRSG-CAAC Special Representative of the Secretary-Gener@lhoidren Affected by Armed
Conflict

THA Tharmapuram (town in the Wanni)

TMVP Tamil Makkal Viduthalai Pulikal

UNCT UN Country Team

UNDAF UN Development Assistance Framework

UNDP UN Development Programme

UNDSS UN Department for Safety and Security

UNHCR High Commission for Refugee

UNHQ UN Headquarters

UNICEF UN Children’s Fund

UNOPS UN Office for Project Services

RC United Nations Resident Coordinator

UPR Universal Periodic Review

USG-Human Under Secretary-General and High Commissioner tonéh Rights, head of the

Rights UN Office of the High Commissioner for Human Rights

USG-Political Under Secretary-General for the Department of iealiAffairs

Affairs

USG-Humanitarian
Affairs

Under Secretary-General (and Emergency Relief Goatar) for the Office for
the Coordination of Humanitarian Affairs

WFP

World Food Programme
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